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Date - I 3 - a.00 '-I 
Time 5',0 \::;, o'clnck..E_rn 
JU~Y G. PRICE, Register of Deeds 
Union County, Monroe, North Carolina 

DECLARATION OF PROTECTIVE COVENANTS 
FOR 

/ AUSTIN VILLAGE 
' 

THIS DECLARATION OF/ PROTECTIVE COVENANTS (the "Declaration") made 
/:,'14-- day of ~U,';/-: ,, 2004, by AUSTIN VILLAGE, LLC, a limited liability 

company organized existing under the laws of tbe State of North Carolina, hereinafter 
referred to as "Declarant"; 

WITNE S SETH: 
I 

WHEREAS, Declarant is the; owner of fee simple title to certain real property situated in 
Union County, North Carolina lyin:5 in the Southeast quadrant of the intersection of Chestnut 
Lane and Potters Road, which rea,i property consists of approximately 7.857 acres as more 
particularly described on Exhibit A li.ttached hereto and incorporated herein by reference and on 
which real property Declarant desires to create, as pennitted under local zoning ordinances, a 
professional office center developm~cnt to be known as Austin Village; and 

WHEREAS, Declarant desires to insure the attractiveness of the development; and to 
preserve, protect and enhance the values, appearance and amenities thereof; to provide for a 
method for the maintenance, repair, :replacement and operation of certain Improvements ( as such 
term is hereinafter defined and use\l herein), located within or adjacent to the rights-of-way of 
the public streets within Austin Village or appurtenant to the Properties (as such term is 
hereinafter defined and used herein); and, to this end desires to subject the Properties to the 
covenants, conditions, restrictions, 1!asements, charges and liens hereinafter set forth, each and 
all of which is and are for the benefi,t of said Properties and each owner thereof; and 

WHEREAS, Declarant, in o,rder to further the objectives set forth herein, has deemed it 
desirable to create an organization to which will be delegated and assigned the power of ' 
maintaining, repairing, replacing, operating and administering certain Improvements located 
within the Association Landscape and Easement Areas within Austin Village or adjacent to 
public street rights-of-way and entr,mces into the development, and administering and enforcing 
the covenants and restrictions and collecting and disbursing the Assessments and 1;harges 
hereinafter created; and 
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WHEREAS, Declarant has incorporated or will incorporate under North Carolina law. 
Austin Village Property Owner's Association, Inc. as a non-profit membership corporation for 
the purpose of exercising and performing the aforesaid functions. 

NOW THEREFORE, Declariant, by this Declaration, does hereby declare that all of the 
real property described on Exhibit A, and such additions thereto as may be hereinafter made 
pursuant to Article II hereof, are and shall be held, transferred, sold, conveyed and occupied 
subject to the covenants, conditions, restrictions, easements, charges and liens set forth in this 
Declaration which shall run with theireal property and be binding on all parties owning any right. 
title or interest in said real property .or any part thereof, their heirs, successors and assigns, and 
shall inure to the benefit of each owrier thereof. 

ARTICLE I 

DEFINITIONS 

Section 1. "Association" shall mean and refer to Austin Village Property Owner's 
Association, Inc., a North Carolina non-profit corporation, its successors and assigns, 

Section 2. "Owner" shall mean any record owner (including the Declarant), whether 
one or more persons or entities, of f~e simple title to the property more particularly described in 
Exhibit A attached hereto (said prop~rty being hereinafter referred to individually as a "Tract" or 
as the "Tracts") or to a Lot derived from a subdivision of one or more of the Tracts which is part 
of the Properties, including contract' sellers, but excluding those having such interests merely as 
security for the performance of an otmgation. 

Section 3. "Properties" spall mean and refer to the "Existing Property" described in 
Article II, Section l hereof, and any additions thereto as are or shall become subject to this 
Declaration and brought within th,: jurisdiction of the Association under the provisions of 
Article II hereof. 

Section 4. "Lot" shall mean and refer to any plot of land, with delineated bo1mdary 
lines, property located within public. streets which are reserved or established for the use of all 
owners appearing on any recorded. subdivision map of the Properties, subdivided out of the 
Properties by Declarant and convey~:d to another person or entity by deed recorded in the Union 
County Public Registry, conveyed fS a Tract by Declarant to another person or entity by deed 
recorded in the Union County Publ/c Registry and any subsequent subdivisions thereof; or all 
portions of the Properties owned by Declarant. In the event of a subdivision of any Lot, each 
such parcel shall also be considered., "Lot", and further provided that parcels may be subdivided 
into additional parcels for the purpo,;e of granting different lending institutions deeds of trust on 
portions of such areas to secure loans and upon foreclosure, diverse ownership shall not 
constitute a violation hereof and each such parcel shall after such foreclosure be deemed a "Lot". 

Section 5. "Association ),andscape and Easement Areas" shall be all property within 
the Properties, including general!), all driveways, parking areas, medians, private streets. 
landscaped areas and other Improvements within Austin Village, but specifically excluding only 
the Building Improvements, as defin,ed herein, the specific location of the Association Landscape 
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and Easement Areas to be designated "Association Landscape and Easement Areas" on maps of 
portions of the Properties, presently oir hereafter recorded. 

Section 6. "Utility Easem~nts" shall be utility easements in areas within ten feet (10') 
from the front, side and rear bounda,:y lines of each Lot or as designated "Utility Easement" on 
maps of portions of the Properties, now or hereafter recorded; provided, however, if the nature of 
development on a Lot is such that the Zoning Ordinance of the Town of Indian Trail or Union 
County, as applicable, does not imJJOse a side yard requirement between buildings or other 
improvements constructed on said Lot and any adjacent Lot, then with respect to such Lot, utility 
easements shall be in areas within te".'.I feet (10') from the front and rear boundary lines of such 
Lot. 

Section 7. "Sidewalk Eas~ments" shall be areas located along or adjacent to the street 
front boundary lines of each Lot ( except along Potter Road and Chestnut Road frontage) or such 
areas designated as "Sidewalk Easement" on maps of portions of the Properties, which are now 
or hereafter recorded. 

Section 8. "Declarant" shall mean and refer to Austin Village, LLC and those of its 
successors and assigns, if any, to whom the rights of Declarant hereunder are specifically 
transferred by written instrument, swbject to such terms and conditions as the Declarant may 
impose. Upon any transfer by Declarant of any or all of its Declarant rights and obligations 
hereunder, Declarant shall be relieved of any and all obligations and liabilities with respect to the 
rights and obligations so transferred. 

Section 9. "Member" or ''Members" shall mean and refer to the Declarant and to any 
Owner of any Lot (unless condornini\lm ownership has been established for a Lot, in which case 
the Member shall be the condonnnium association established for such Lot pursuant to 
Article IX, Section 6, which person .or entity shall automatically be deemed a member of the 
Association). 

Section 10. "Designated Maintenance Items" shall mean those items located within 
the rights-of-way of public and private streets within Austin Village (including property in 
medians and entrances), and withi.n Association Landscape and Easement Areas, Utility 
Easements and Sidewalk Easements or which are specifically designated in a written notice 
delivered to any Owner by the Association, which written notice shall set forth the extent of the 
maintenance obligations of the Association and the specific locations to which such obligations 
apply. 

This Declaration imposes no obligation on Declarant to construct, install or maintain any 
of the Designated Maintenance Items., except as expressly set forth in Article VIII hereof. 

Section 11. "Institutional Lender" shall mean any life insurance company, bank, 
savings and loan association, trust, real estate investment trust, pension fund or other 
organization or entity which regularly makes loans secured by real estate. 

Section 12. "Improvement:;" shall mean generally all buildings and other structures, 
together with all additions, enclosures, fences, loading docks, entranceways, exitways, 
driveways, private streets, curb cuts, parking facilities, landscaping, planting, storage yards, 

3 
2254328.03 

LIB: Charlotte 



P:'-.CW ::'.NNEDY COVINGTON LOBDELL & HICKMAN (THU) 8. 26' 04 14:31/ST. 14:30/NO. 4861420176 F' 5 

storm drainage system, storm water detention facilities, irrigation facilities or other structures or 
permanent or temporary improvemenlts on any Lot. 

Section 13. "Occupant" or:"Occupants" shall mean and refer to any person or persons 
in possession of a Lot, including OW)lers, lessees, employees, guests and invitees of such person 
or persons. 

Section 14. "Temporary Construction Staging Area" shall mean and refer to that 
portion of the Association Landscape and Easement Areas designated as the "Temporary 
Construction Staging Area" from time to time by the Declarant. 

Section 15. "Building Improvements" or "buildings" shall mean structures located on 
any Lot that are the principal struct:uri,s thereon having a roof supported by walls and intended to 
house the principal uses on such Lot. 

Section 16. "Common Arc:a Improvements" shall mean all Improvements on the 
Properties, excluding only Building Improvements. 

ARTICLE II 

PROPERTY SUBJECT TO THIS DECLARATION 
AND WITHIN THE JURISDICTION OF 

AUSTIN VILLAGE PROPERTY OWNER'S ASSOCIATION, INC. 
AN!i) ADDITIONS THERETO 

Section 1. Existing Prop~rty. The real property which is and shall be held, 
transferred, sold, conveyed and occ1.1;pied subject to this Declaration, and within the jurisdiction 
of the Association is the property described in Exhibit A attached hereto and incorporated herein 
by reference. 

Section 2. Additions to Existing Property. Additional land may be brought within 
the scheme of this Declaration and th,~ jurisdiction of the Association in the following manner: 

(a) Additional land which is (i) within the margins of public streets or rights-
of-way or (ii) contiguous to the Existing Property and within one-half mile of the 
boundary of the Existing Prot1erty may be annexed to the Existing Property by Declaram 
with the consent ofa majority of the Total Votes (as hereinafter defined). 

(b) The additions •authorized under subsection (a) above, shall be made by 
filing of record Supplementary Declaration of Protective Covenants with respect to the 
additional properties which specifically extend the scheme of this Declaration and the 
jurisdiction of the Associaticm to such properties and the properties shall thereby be 
subject to the benefits, agreements, restrictions and obligations set forth herein, including. 
but not limited to, Assessments as herein determined, to pay for the Association·s 
expenses. The Supplementary Declaration of Protective Covenants may also contain 
such complementary addition..s and modifications of this Declaration pertaining to such 
additional properties as may 'be necessary or convenient, in the reasonable judgment of 
Declarant, to reflect the differ•ent character of the annexed property. 
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ARTICLE III 

MEMBEfSHIP AND VOTING RIGHTS 

Section I. Members. Ev4ry Owner of a Lot which is subject to Assessment (as such 
term is defined in Article V, Section 1 hereof) shall be a Member of the Association. 
Membership shall be appurtenant to Ollld may not be separated from ownership of any Lot which 
is subject to Assessment. Notwithstanding the foregoing provisions, Declarant shall be deemed a 
Member, regardless of whether it i:; obligated to pay Assessments as set forth in Article V, 
Section I hereof. 

Section 2. Voting. The 'loting rights of the membership shall be appurtenant to the 
ownership of the Lots. There shall bir two classes of Lots with respect to voting rights: 

( a) Class A Lots. Class A Lots shall be all Lots except Class B Lots as the 
same are hereinafter defined. Each Class A Lot shall entitle the owner(s) of said Lot to 
one (I) vote for each acre owned in the Properties, plus a fractional (hundredths) vote for 
each fractional (hundredths) 11cre owned. When more than one person owns an interest 
(other than a leasehold or a security interest) in any Lot all such persons shall be 
Members and the voting rights appurtenant to said Lot shall be exercised as they, among 
themselves, determine by majority vote based on ownership interest, but in no event shall 
the vote or votes be cast separi!tely with respect to any jointly owned Lot. 

(b) Class B Lots. Class B Lots shall be all Lots owned by Declarant ( as 
"Dec!arant" is defined in Arth:le I, above) which have not been converted to Class A Lots 
as provided in (i) or (ii), below. The Declarant shall be entitled to five (5) votes for each 
acre of the Properties owned by it, plus fractional (hundredths) votes for each fractional 
(hundredths) acre owned. Th,: Class B Lots shall cease to exist and shall be converted to 
Class A Lots upon the latter o-:the following: 

(i) When ~he total number of votes appurtenant to the Class A Lots 
equals the total number of votes appurtenant to the Class B Lots, provided, that all 
Lots owned by Declill'ant shall revert to Class B Lots and thereby shall be 
reinstated with all rights, privileges and responsibilities of such class, if, after the 
above provided conver.sion of Class B Lots to Class A Lots, additional lands are 
annexed to the Propert:ies (with or without the assent of Class A Members), thus 
making the Declarant the owner, by virtue of newly created Lots and of other Lots 
owned by Dec!arant, of a sufficient number of acres within Class B Lots to cast a 
majority of votes (it being hereby stipulated that the conversion or reconversion 
shall occur automaticaUy as often as the foregoing facts shall occur); or 

(ii) On Janmuy 1, 2015. 

(c) The Owner(s) of each Lot shall be entitled to exercise the voting rights 
related to such Lot on the date that the building located on such Lot is deemed 
substantially complete by th(, Declarant, and the Declarant notifies the Owner of the 
same. 
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Section 3. Majority. Notwithstanding the above provisions, the Declarant shall be 
entitled to fifty-one percent (51 %) of the total votes (the "Total Votes") of the Association 
Members until January 1, 2015. 

Section 4. Amendment. Notwithstanding any provisions to the contrary contained 
herein, so long as Declarant owns fillY portion of the Properties, this Declaration and the Bylaws 
of the Association may not be amendied without its written consent. 

Section 5. Board of Dir<,ctors. The Association shall be governed by a Board of 
Directors (the "Board of Directors") in accordance with the Bylaws. Notwithstanding any 
provisions to the contrary contained ~n this Declaration or in the Bylaws, the Declarant shal.l have 
the right to appoint or remove by written notice to the Board of Directors any member or 
members of the Board of Directors o: any officer or officers of the Association until such time as 
the first of the following events occurs: 

(a) Declarant no l1mger owns any portion of the Properties; 

(b) Declarant surr~nders the authority to appoint and remove members of the 
Board of Directors and offipers of the Association by an express amendment to this 
Declaration executed and recjirded by the Declarant; or 

(c) December 31,
1
2014. 

Section 6. Default by M!Jmber. During any period in which a Member shall be in 
default in the payment of an Annual,' Special or other Assessment levied by the Association, such 
Member's rights to vote and all othe·: rights and incidents of membership in the Association may 
be suspended by the Board of Directors until such Assessment is paid. 

ARTICLE IV 

EASEMENTS 

Section I. Owner's Ease1nents of Enjoyment. Every Owner, through ownership of a 
Lot, shall have, subject to rules anfl regulations established by the Board of Directors of the 
Association, a non-exclusive right and easement of use and enjoyment in and to the Association 
Landscape and Easement Areas, Utility Easements and Sidewalk Easements which shall be 
appurtenant to and pass with the tife to every portion of the Properties. Further, each Owner. 
through ownership of a Lot, shall benefit from the easements and other rights granted and 
conveyed to Declarant under the Drainage, Construction and Grading Easement Agreement 
recorded in Book 3474, Page 5, Union County Registry. 

Section 2. Association Easements. The Association, its successors and assigns, shall 
have and hereby reserves a non-a:xclusive right and easement over those portions of the 
Properties defined as Association Landscape and Easement Areas in Article I, Section 5 hereof. 
This easement shall be for the puJpose of inspecting Improvements, including facilities and 
landscaping thereon and for the purpose of installing, maintaining, inspecting, repairing, 
replacing, operating and administering Designated Maintenance Items located within Association 
Landscape and Easement Areas, including but not limited to landscaping (including, but not 
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limited to, trees, shrubbery, grass and, flowers), private streets, driveways, parking areas, lighting, 
sidewalks, utility lines, fences, signs, wetland ponds, storm drainage, storm water detention. 
fountains and entry monuments if so designated in the event the Association expressly 
undertakes an obligation to do so. The Association shall at all times have and reserve the right of 
ingress and egress for those authorized by it, including its employees, agents and subcontractors, 
over any Lot for all purposes permiJ:ied by this Declaration, including accessing the Association 
Landscape and Easement Areas for the further purpose of performing such instal!ation, 
inspection and maintenance as it expressly undertakes within the Association Landscape and 
Easement Area easements. The As~ociation shall also have the right but not the obligation to 
install, inspect and maintain the Drsignated Maintenance Items in the medians, islands and 
entrance ways located within the rights-of-way of public streets within Austin Village and the 
entry gate areas along Potter's Road .,nd Chestnut Lane. 

Section 3. Utility and Sijlewalk Easements. Declarant reserves for itself and the 
Association. and their respective sucbessors and assigns, an easement over those portions of the 
Properties defined as Utility Easeme~1ts in Article I, Section 6 hereof and Sidewalk Easements in 
Article I, Section 7 hereof for the purpose of installing, constructing, inspecting, maintaining, 
repairing, replacing and using public sidewalks and utility lines. Any sidewalk located within 
Sidewalk Easements on the Properties shall be for the general public's use. 

Section 4. Reciprocal Patjking and Access Easement. Each Owner of a Lot and such 
Owner's heirs, successors and assigns, tenants and invitees and any person, firm or corporation 
hereafter acquiring title to all or an)' portion of such Lot (whether such ownership is by deed, 
foreclosure or deed in lieu of foreclosure or otherwise), shall have the non-exclusive right. 
privilege and easement to enter upon, over and across the private streets, driveways and parking 
areas located on Properties for ingre,,s, egress, regress and parking. Such rights and privileges 
shall be for the benefit and use of fillY lessee, invitee and licensee of present and future Owners 
of any portion of the Properties for-the purpose of affording such present and future Owners, 
their lessees, invitees and licensees amd each of their invitees and customers, the non-exclusive 
privilege of using in common with other Owners, lessees, invitees and licensees and their 
invitees and customers, the driveways located within the Properties for pedestrian and vehicular 
ingress, egress and regress to and fr(>m the Properties, the private streets, and the parking areas 
for parking purposes described herein. The easement right herein granted shall be subject in all 
respects to the rights of the Associatipn with respect to the Association Landscape and Easement 
Areas. 

Section 5. Declarant's &asements and Temporary Construction Staging Area. 
Declarant shall have a temporary, non-exclusive right and easement of use over and under the 
Association Landscape and Easement Areas for all purposes related to the development, leasing 
and sale of Lots including the con~truction of improvements on Lots and in the Association 
Landscape and Easement Areas. This easement shall include, without limitation, the right of 
vehicular and pedestrian ingress, e~ress and regress, the right to park motor vehicles and to 
engage in construction and marketifng activities for portions of the Properties, including the 
movement and storage of all building materials and equipment, the conduct of sales activities, 
the maintenance of models and sale, offices, and the erection and maintenance of directional. 
marketing and promotional signs. Notwithstanding the above, storage and placement of building 
materials, equipment, construction trailers and other items necessary for the construction of 
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improvements on a Lot owned by iDeclarant or any other Owner shall be restricted to the 
confines of the Lot on which such copstruction of improvements is located and to the confines of 
the Temporary Construction Sta~g Area An Owner may use a portion of Association 
Landscape and Easement Areas immediately adjacent to a Lot for construction activity and 
limited storage of materials with :Declarant's approval; provided that such use does not 
unreasonably interfere with or adverr,ely affect the business activities of adjacent Owners or the 
use of the driveways and parking ar~as by persons entitled to their use. The Declarant and any 
Owner using the Temporary Constnfction Staging Area or any such portion of the Association 
Landscape and Easement Areas sh~II be responsible for any damages caused to such areas 
through, or arising out of, its constrilction activities and shall at all times keep such areas and 
adjacent areas free from any dirt, mud, garbage, trash or other debris occasioned by the 
construction of improvements or storµge of materials and equipment. 

Section 6. Use by Tena4ts or Contract Purchasers. The right and easement of 
enjoyment granted to every Owner iilt Section 1 of this Article may be delegated by the owner to 
his tenants or contract purchasers anc! their agents, tenants, contractors and invitees. 

Section 7. Use of EasemJents and Property Rights. The use of the easements and 
other property rights for Owners cre/lted in this Article IV shall be subject in all respects to the 
provisions of this Declaration and tlje Rules and Regulations established, from time to time, by 
the Association. In addition, the members of any Condominium Association established 
pursuant to Article IX, Section 6 hereof shall, through their membership in said Association, 
itself a member of the Association; have the rights and privileges afforded to all Owners in 
Sections of this Article IV so long a, said members and the Condominium Association comply 
with the provisions of this Declaratio,n. 

Section 8. Easements Agpurtenant. All easements and other property rights for 
Owners created in this Article IV shall be appurtenant to each Owner's Lot and shall nm and 
pass with the title to such Lots. 

ARTICLEV 
i 

COVENANT F9R MAINTENANCE ASSESSMENTS 

Section I. Creation of t Lien and Personal Obli ation to Pa Assessments. The 
Declarant, for each Lot owned wit ·. the Properties, and each Owner of any Lot by acceptance 
of a deed therefor, whether or not itshall be so expressed in such deed, are deemed to covenam 
and agree to pay to the Associatio!\: (I) Annual Assessments or charges for the creation and 
continuation of an installation and maintenance fund in the amount hereinafter set forth; and 
(2) Special Assessments, each such[ Assessment to be established and collected as hereinafter 
provided (Annual Assessments and Special Assessments are hereafter separately and collectively 
referred to as "Assessment" or "Ass)essments"). Any such Assessment or charge, together with 
interest, costs and reasonable attor;1eys' fees, shall be a charge on the land and shall be a 
continuing lien upon the property a*ainst which each such Assessment is made. In the case of 
co-ownership of a Lot, all of the ci1-owners shall be jointly and severally liable for the entire 
amount of the Assessment. 

8 
2254328.UJ 

LIB· Charlotte 



Fr.:rn.r E:NNEDY COVINGTON LOBDELL & HICKMAN {THU) 8. 26' 04 14:33/ST. 14:30/NO. 4861420176 p 1i;i 

13K 3 5 2 9 pr, 7 2 6 
Notwithstanding any provisi~n contained herein or in any document or instrument to the 

contrary, Declarant shall not be obl~ated to pay Assessments described in this Article on any 
portion of the Properties owned by Declarant until the following occurs with respect to such 
portion of the Properties (the "Affoc'ted Portion") and then Declarant shall only be obligated to 
pay Assessments on the Affected Portion: Declarant causes the Affected Portion io be 
subdivided and a subdivision plat for the Affected Portion is recorded in the Union County 
Public Registry. 

Section 2. oses of I Assessments. Except as hereinafter provided, the 
Assessments levied by the Associati n shall be used to pay the ongoing cost of and shall be used 
exclusively for obligations expre:JsJy undertaken by the Association to pay for (i) the 
maintenance, repair, replacement, !reconstruction, replenishment, restoration, cleaning and 
operation of the Designated Maintenimce Items, the Association Landscape and Easement Areas, 
Utility Easements and Sidewalk Eas~ments, the provision of other services intended to promote 
the heath, safety and welfare of , the Members, the cost of labor, equipment, materials, 
management and supervision for anti security services in protection of the same, sewer, water 
and drainage lines servicing the Prqperties including those shown specifically on the recorded 
maps of the Properties, now or in th,: future, and those portions of the parking areas, driveways 
and sidewalks located on portions o:fl Lots as shown on the recorded maps of the Properties, now 
or in the future; except, however,' each owner of a condominium unit created pursuant to 
Article IX, Section 6 hereof, shall bq liable for the portion of Assessments for the Lot on which 
the Condominium building is situatel:I attributable to such unit, to the extent the Assessments for 
such unit, out of which the Assessml,nts are paid, were not paid to the collecting Condominium 
Association and such amount, togethier with interest, costs and reasonable attorney's fees shall be 
a continuing lien upon such unit owner's fee interest in the unit and common elements 
appurtenant thereto; and (ii) any oth,~r costs deemed necessary by the Association. These costs 
will include, but will not be limited to, legal expenses, administrative costs, accounting costs. 
insurance premiums, the payment of utility bills relating thereto (including water and electric 
power for the irrigation and lighting systems), and management fees. 

Section 3. Annual Asses1;ment. The Annual Assessment for each Member for each 
calendar year shall be the product of (a} the actual acreage of land contained within said 
Member's Lot (excluding public ri>ad and private road rights-of-way) times (b) the Annual 
Assessment per acre as established 

1
by the Association based on projected expenditures for the 

calendar year for which such computation is made, with fractions of acres and fractions of 
calendar years to be computed and prorated equitably, at the same uniform rate for each calendar 
year. The Annual Assessment shall not commence until the calendar year 2005. 

Beginning in 2005 and each iyear thereafter, the Association, acting through its Board of 
Directors, shall estimate the costs dtf performing its responsibilities hereunder, or so many of 
such responsibilities as it shall ha~e expressly undertaken, for the next succeeding year and 
advise each Member by notice in wfiting of the amount of its Assessment determined as above 
provided for such next succeeding :calendar year. These Annual Assessments may include a 
contingency reserve for replacemed,t and repair. If, for any given calendar year, excess funds 
remain after payment of all expendii:ures for such calendar year, then such excess funds may be 
applied in payment of expenditures In succeeding calendar years or to the contingency reserve in 
the discretion of the Association. 
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Section 4. Special Asses~ments. In addition to the Annual Assessments hereinabove 
authorized, the Association may levj Special Assessments only for the purpose of defraying, in 
whole or in part, or for the purpos~ of setting aside for future expenditure, the cost of any 
unexpected items, capital items, or th1~ cost of any reserves required in excess of the amounts that 
may be included in the Annual (A.ssessment; provided, however, that any such Special 
Assessment shall have the approval qf seventy-five percent (75%) of the owners of each class of 
Lots present and voting in person or \iy proxy at an annual or special meeting of the membership 
at which a quorum is present withi such seventy-five percent (75%) being measured by the 
number of votes eligible to be cast by, the aforesaid Members of each class. Special Assessments 

' shall be due and payable on the d*te(s) which are fixed by the resolution authorizing such 
Assessment. The Association may also, without any consent of the Owners, levy a Special 
Assessment against any Owner who fails to maintain its Lot in accordance with the standards of 
Article VI herein. 

Section 5. Notice and O!iorum for Any Action Authorized Under Sections 3 and 4. 
Written notice of any meeting calltid for the purpose of taking any action authorized under 
Section 3 or 4 hereof shall be sent tq all Members not less than fifteen (15) days nor more than 
sixty (60) days in advance of the meeting. At the first such meeting called, the presence in 
person or of proxies of Members e~titled to cast fifty percent (50%) of the Total Votes shall 
constitute a quorum. If the requirtjd quorum is not present, another meeting may be called 
subject to the same notice requireme~1t, and the required quorum at the subsequent meeting shall 
be one-half (1/2) of the required quo,;um at the preceding meeting. No such subsequent meeting 
shall be held more than sixty (60) days following the preceding meeting. 

Section 6. Due Date. Uqless otherwise provided herein, Annual Assessments shall 
be due and payable in advance, quartaly, semi-annually or yearly as determined by the Board of 
Directors, in its sole discretion, thtrty (30) days after being billed to any Member by the 
Association based on the Association's or Declarant's estimate as set forth above; provided, 
however, the Board of Directors may, require the payment of the same at different intervals. Late 
billing of any Assessment shall not aJlfect a Member's obligation to pay the same. 

Section 7. Records of As.' essments. The Association shall cause to be maintained in 
the office of the Association a rec rd of all designated portions of the Properties subject to 
Assessment and Assessments applii:able thereto which shall be open to inspection by any 
Member upon reasonable notice. 

The Association shall upon irequest and prior payment of a reasonable charge therefor 
furnish to any Owner a certificate in :writing signed by an officer of the Association setting forth 
whether the Assessments have be,;n paid, and if not, the amount due and owing. Such 
certificates shall be conclusive as e:vidence for third parties as to the status of Assessments 
against such Lot. 

Section 8. Effect ofNonp~yment of Assessments: Remedies of the Association. Any 
Assessment not paid within thirty (3[0) days after the due date shall bear interest from the due 
date at the rate of eighteen percent (l 8%) per annum or the maximum interest rate pennitted to 
be legally charged under the laws of the State of North Carolina at the time of such delinquency, 

2J.5JJ28.03 
LIB: Ch:rrl □ tt~ 



F:'i.Of.'. ENNEDY COVINGTON LOBDELL & HICKMAN {THU) 8. 26' 04 14:34/ST. 14:30/NO. 4861420176 P 12 

whichever is less. In addition to suph interest charge, any delinquent Member shall also pay a 
late charge of the greater: of (i) fi~teen percent (15%) of the delinquent amow1t and (ii) Two 
Hundred and Fifty and No/100 Dqllars ($250.00) or such other amoilllt as may have been 
theretofore established by the Boarj of Directors of the Association to defray the costs of late 
payment. The Association, its agen)l or representative, may bring an action at law against any 
Member personally obligated to pay the same or foreclose the lien against the Lot, and interest, 
late payment fees, costs and reasonable attorneys' fees of such action or foreclosure shall be 
added to the amoW1t of such Assess!Ilent. No Member may waive or otherwise escape liability 
for the Assessments provided for he~ein by abandonment or non-use of his or its portion of the 
Properties. 

Section 9. Subordinationj of the Lien to Mortgages. The liens provided for herein 
shall be subordinate to the lien of an~ first mortgage or first deed of trust on a Lot or any portion 
of the Properties and to other mortg~ges or deeds of trust if the mortgagee or beneficiary in such 
deed of trust is an Institutional Lender. Sale or transfer of a Lot or any portion of the Properties 
shall not affect any Assessment lien, but the sale or transfer of a Lot or any portion of the 
Properties which is subject to a mongage or deed of trust to which the lien of the Assessment is 
subordinate, pursuant to a foreclosu;re thereof or any proceeding in lieu of foreclosure thereof, 
shall extinguish the lien of such As1,essments as to any installment thereof which became due 
prior to such sale or transfer. No s11ch sale or transfer shall relieve such Lot or portion of the 
Properties from liability for any As;;essment thereafter becoming due or from the lien thereof, 
but the liens provided for herein shall continue to be subordinate to the lien of those mortgages 
and deeds of trust identified in the fi~st sentence of this Section 9. 

Section I 0. Exempt Prop(jrt;y. All property dedicated to, and accepted by, a local 
public authority for operation and ·maintenance shall be exempt from any provision of this 
Declaration. 

Section 11. Annual AcCO\fllting. The Association shall keep books and accoW1ting 
records in accordance with generally accepted acconnting principles and shall furnish each 
Member with an annual report each, year prepared by and certified to be true and correct by an 
officer of the Association or, at the dection of the Association, an independent Certified Public 
Accountant selected by the Associafam's Board of Directors. 

Section 12. Dealings Betiveen Association and Any Member. In the event that 
services, materials or work are pr~vided to the Association by any Member, including the 
Declarant, then all such services, materials or work shall be furnished at a price which is not 
more than would be charged by non,members for performing such work or services or providing 
such materials. 

ARTICLE VI 

MAINTENANCE BY OWNER AND EXTERIOR APPEARANCE 

Section 1. Maintenance jmd Repair. Each Owner shall maintain, repair and, when 
necessary, renew or rebuild at its exj,ense all Building Improvements (both interior and exterior) 
on its Lot which shall reasonably b,: deemed necessary by the Association in order to keep the 
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same in the best possible conditioiji, repair and appearance and in a condition substantially 
similar to that existing upon the initjal completion of the Building Improvements in accordance 
with the Plans (as hereinafter define~). 

Upon an owner's failure to 41aintain and renew or rebuild the exterior of any Building 
Improvement, including, without lilllitation, the roof, in good condition repair and appearance, 
the Association, in addition to all ;t · er rights and remedies it might have at law to enforce this 
covenant, may, at its option, after ap roval by a majority vote of the Board of Directors and after 
giving the Owner not less than thi I ~30) days' written notice sent to its last Imown address, or 
to the address of the Lot, make repp-u-s or renew or rebuild and improve the appearance in a 
reasonable and workmanlike manner; The cost of any of the work performed by the Association 
upon the Owner's failure to do so sh~ll be immediately due and owing from the Owner of the Lot 
and the Association shall be deemed to have contracted with the Owner for such work and 
materials, and shall be entitled to file:a mechanic's lien against the Owner's Property for the cost 
of such work and materials with all riights incident thereto, all in accordance with Chapter 44A of 
the North Carolina General Statutes a.nd Article V, Section 8 hereof. 

The lien provided for in the· immediately preceding paragraph of this Section and in 
Sections 3 and 4 of Article VII shall pe subordinate to the lien of any frrst mortgage or first deed 
of trust on a Lot and to other mortga~es or deeds of trust if the mortgagee or beneficiary in such 
deed of trust is an Institutional Lender. Sale or transfer of any Lot shall not affect any 
Assessment lien, but the sale or tran\sfer of any Lot which is subject to a mortgage or deed of 
trust to which the lien of the Assessment is subordinate, pursuant to a foreclosure thereof or any 
proceeding in lieu of foreclosure ther~of, shall extinguish the lien of such Assessments as to any 
installment thereof which became due prior to such sale or transfer. No such sale or transfer 
shall relieve such Lot from liability fq,r any Assessment thereafter becoming due or from the lien 
thereof, but the lien provided for hert:in and in Sections 3 and 4 of Article VII shall continue to 
be subordinate to the lien of tl1ose mortgages and deeds of trust identified in the first sentence of 
this paragraph. 

Section 2. Awnings, Antflla and Exterior Projections. No Owner shall install any 
awning, satellite dish, antenna or oth~r attachment to the roof or the outside wall of any building 
or other improvement constructed upc}n any Lot in such a way that the same can be seen from the 
centerline of any public street right-j)f-way, except when the Architectural Design Committee 
approves the same as not being aesthptically detrimental to the development. Approval shall be 
deemed given if, within thirty (30) days after submission of full and complete details. the 
Architectural Design Committee (as hereinafter described) has not acted to approve or 
disapprove such request. 

Section 3. Utilities. All 011-site utility services on any Lot or within Utility Easement 
areas shall be located underground, iexcept for transformers, vaults, meters, control boxes or 
other items not generally designed tq be placed underground, unless otherwise approved by the 
Architectural Design Committee; prG•vided, however, this provision shall not be construed to 
prohibit the installation of tempor~ry overhead power lines for the period during which 
Improvements are constructed on anf Lot and provided, further, that such temporary overhead 
power lines shall forthwith be ci.ismantled upon completion of construction of such 
improvements. 
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Section 4. Owner's Insurance. Each Owner covenants and agrees that it shall insure 

all Improvements owned by it on an)'. Lot in an amount equal to the full replacement cost thereof 
and if any such Improvements are destroyed or damaged by fire or other casualty, the Owner 
whose property is damaged or destroyed by fire or other casualty shall proceed with due 
diligence to repair and restore the sa;ne to as good a condition as existed before such damage or 
destruction; provided that the holder of the first mortgage loan on the property damaged or 
destroyed permits the application of such proceeds to repair or replacement. In the event of a 
taking by condemnation or otherwise by governmental authority which damages any part of said 
Improvements, the Owner of such portion of the Improvements shall immediately repair and 
restore the same to an integrated \J11d architecturally complete building or structure, if the 
remaining portion of the Improvemer(ts is capable of being so repaired and restored. In the event 
insurance proceeds are not made available for application to the repair or replacement of the 
Improvements, or in the event of a condemnation such that the remaining portion of the 
Improvements is not capable of beiljg repaired and restored, then in either event the Owner of 
such Improvements shall thereafter r~move all damaged Improvements, rubble and debris from 
the Lot, shall evenly grade and reseed the Lot and thereafter shall maintain the Lot in accordance 
with the provisions of Section 1 of this Article. Each Owner at all times shall maintain 
comprehensive public liability insunince with a combined single limit of at least $1,000,000.00 
with respect to bodily injury or deat!1 to any one person, at least $2,000,000.00 with respect to 
bodily injury or death arising out of ,my one accident and at least $1,000,000.00 with respect to 
property damage arising out of one occurrence, covering its Lot, which minimum may be 
increased by the Board of Directors in its discretion from time to time. During the period of 
construction of Improvements on any Lot, the Owner of said Lot shall maintain Builder's Risk. 
Workers' Compensation and such otl\er insurance policies as are required by sound construction 
practices. 

Section 5. Parking. On-stlreet parking is prohibited. 

ARTICLE VII 

USES AND 
CONSTRUTCTION OF IMPROVEMENTS 

Section 1. Permitted Uses. A Lot may be used for any use specified in Exhibit B 
attached hereto and incorporated herein by reference. All Lots shall also include within their 
boundaries Association Landscape and Easement Areas, as defined in Section 5 of Anicle 1 
hereof, and Utility and Sidewalk Easements. 

Section 2. Prohibited Use~. No Lot or any portion of the Properties may be occupied 
or used, directly or indirectly, for ihe following uses: labor camps; commercial storage of 
building or construction materials ('.except temporarily in connection with construction of 
structures by Owners of Lots as is µermitted herein); the process of dry cleaners; smelling of 
iron, tin, zinc or other ores; refining i:,f petroleum or of petroleum products; ilea markets; open 
air stalls; rodeos; tattoo parlors; sales ;tots for prefabricated structures; tire recapping plants; farm 
and heavy construction equipment and implement sales, leasing, service, storage, and similar 
activities; truck terminals; lumber, planing or sawing mills; pulpwood yards; storage yards; 
1axidermy; cemeteries (public and private); commercial poultry, livestock, and swine production; 
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cattle feeder lots or fur-bearing ~al rearing or breeding farms; abattoirs; junk yards; baling, 
storage or processing of scrap metal,·. glass, paper or rags, or storage or processing of wrecked or 
junked motor vehicles; quarries; mce tracks; raceways or dragstrips; truck stops; sanitary 
landfills or garbage disposal areas; ~!er or mobile home parks; any type of outdoor storage; or 
massage parlor, cinema or bookstore selling or exhibiting material of a pornographic or adult 
nature. No Lot or other portion of tbe Properties shall be used for any business the operation of 
which would result in the generaition, storage or disposal of any flammable explosives, 
radioactive materials; infectious substances or raw materials which include hazardous 
constituents or any other substance,,s or materials which are included under or regulated by 
Envirorunental Laws (as hereinafter defined) (collectively, "Hazardous Substances"), including, 
but not limited to, (i) any asbestos '.)r insulation or other material composed of or containing 
asbestos, or (ii) any hazardous, toxic or dangerous substance, material or waste defined as such 
in ( or for the purposes of) the Comprehensive Environmental Response Compensation and 
Liability Act, as amended, 42 U.S.C. § 9601 et seq., the Resource Conservation and Recovery 

' . Act, 42 U.S.C. § 6901 et seq., the Cir.an Air Act, 42 U.S.C. § 7401 et seq., the Clean Water Act, 
33 U.S.C. § 1251 et seq. the Toxic 8ubstances Control Act, 15 U.S.C. § 2601 et seq., the Safe 
Drinking Water Act, 15 U.S.C. § 2601 et seq., the Occupational Safety and Health Act, 29 
U.S.C. § 651 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq., any 
so-called state or local "Superfund" or "Superlien" laws, or any other federal, state or local 
statute, law, ordinance, code, rule, regulation, order or decree regulating, relating to, or imposing 
liability or standards of conduct concerning any hazardous substance ("Environmental Laws"). 

Section 3. Compliance w\th Envirorunental Laws. Each Owner shall comply with all 
applicable Envirorunental Laws. Ea~h Owner shall keep or cause the Properties to be kept free 
from Hazardous Substances ( except 1hose substances used by any Owner in the ordinary course 
of his respective business and except in compliance with all Environmental Laws and where such 
could not reasonably be expected to give rise to liability under Envirorunental Laws) ,md in 
compliance with all Environmental : Laws. Owners shall not install or use any underground 
storage tanks ("USTs"), shall expressly prohibit the use, generation, handling, storage, 
production, processing and disposal pf Hazardous Substances on the Properties in quantities or 
conditions that would violate or give-rise to any obligation to take remedial or other action under 
any applicable Environmental Laws.: Without limiting the generality of the foregoing, during the 
term of this Declaration, no Owner .shall install or permit to be installed in the Properties any 
asbestos or asbestos-containing materials. An Owner shall remedy or cause to be remedied in a 
timely manner (and in any event within the time period permitted by applicable Environmental 
Laws) any violation of Environmental Laws by such Owner or any condition that could give rise 
to liability under Environmental Laws resulting from the acts or omissions of such Owner. its 
officers, directors, members, agents ~nvitees concerning (i) the Properties or (ii) other affected 
property. In the event any Owner fails to perform any of such Owner's obligations set out in this 
Section 3, the Association may, but 'shall not be obligated to, cause the Properties to be freed 
from any Hazardous Substances or· otherwise brought into conformance with Environmental 
Laws, and the Association shall be daemed to have contracted with the Owner for such work and 
materials, and shall be entitled to fii.e a mechanic's lien against the Owner's Property for the 
Owner's share of the cost of such ,vork and materials, together with interest thereon, wirh all 
rights incident thereto, all in accordance with Chapter 44A of the North Carolina General 
Statutes and with Article V, Section 8 herein. Owners hereby grant to the Association and its 
agents and employees access to the Properties and a license to remove any items deemed by the 
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Association to be Hazardous Substances and to do all things the Association shall deem 

I 

necessary to bring the Properties intq conformance with Environmental Laws. 

Section 4. Approval of Development. Declarant may elect to construct all or a 
portion of the Common Area lmproirements in such manner as Declatant deems appropriate, in 
its sole discretion. In the event Peclarant does not elect to construct the Common Area 
Improvements, this Section 4 shall bi; applicable to construction of Common Area Improvements 
by the Owner of the applicable Ji,ot. Before commencing the construction, redecorating, 
painting, reconstruction, relocation O'r alteration of any exterior portions of lmprovemenis to any 
Lot, the Owner of such Lot shall firs( submit to the Architectural Design Committee in duplicate, 
the preliminary plans showing the following items and such other items as the Architectural 
Design Committee may reasonably ~equest, which other items may be in addition to or deleted 
from the following, as appropriate, t~king into account the scope of the project or construction to 
be reviewed by the Architectural De~gn Committee (all of the following and such additions to or 
deletions therefrom being herein Cjllled the "Plans"): site plan showing the location of all 
Improvements, including but not limited to, proposed driveways providing access to public 
streets and the parking layout; demolition and storm drainage plan; storm water retention plan; 
utility plan; erosion control plan; landscape plan; irrigation plan; floor plan; building elevations; 
stmctured parking facilities plan anq. elevations; schedule of colors, finishes, and materials for 
exterior surfaces of all structures; peirspective drawing or rendering showing at least the side of 
the structure containing the primary entrance; exterior signage program; and site lighting 
program. 

The Architectural Design Corlunittee may establish and amend, from time to time for any 
construction to be undertaken on · Lots, uniform and standard requirements (the "Design 
Guidelines") with respect to such construction including, without limitation, building exterior 
surface materials; landscape plans, including types of plants, sluubbery and street trees and the 
required spacing thereof, decorative fencing; and street and parking area lighting. The Design 
Guidelines as established by the Architectural Design Committee shall be available upon the 
request of an Owner for its use in preparing Plans for submission to the Architeciural Design 
Committee. The Architectural Design Committee may require as a condition for approval of an 
Owner's Plans the integration of Jhe Design Guidelines within the Improvements to be 
constructed on any Lot. 

Declarant or the Association Iinay enter upon the Lot at any time during construction and 
installation oflmprovements in order:to inspect such Improvements as shown on the Plan. In the 
event that Declarant or the Association determines, in its sole discretion, that such Improvements 
are not being constructed or installed in accordance with the approved Plan, Declarant or the 
Association shall notify the Owner of such Lot of non-compliance and such Owner shall have 
thirty (30) days after receipt thereof to remedy such non-compliance. Notwithstanding any 
provisions contained herein or in anyi other document or instrument to the contrary, if an Owner 
fails to obtain the approvals required herein, to proceed diligently to complete the Improvements 
in accordance with the approved Plai1s or otherwise fails to comply with the provisions of this 
Article VII, then and in that event, if such Owner fails to commence and thereafter diligent! y 
pursue compliance with the provisio11s set forth herein within thirty (30) days after receipt of 
notification of non-compliance by Declarant or the Association, the obligations set forth herein 
may be enforced by the Declarant or the Association by pursuit of all available remedies at law 
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and in equity, including injunctive flief. Further, Declarant or the Association shall have the 
right to enter upon the Lot or Lot~ on which the Improvements are located and complete the 
Improvements in accordance with :the approved Plans or conform the Improvements to the 
requirements set forth herein. The cost of such correction, together with all interest and 
reasonable attorney fees incurred in' connection therewith, shall be due and owing the Declarant 
or the Association, as the case maj1 be, enforceable at law and in equity and shall also be a 
charge on the land of such Owner within the Properties and a continuing lien thereon until paid. 
All expenses of the Association incurred as a result of action taken by the Association pursuant 
to this Section shall be immediati,ly due and owing from the Owner of the Lot, and the 
Association shall be deemed to have. contracted with the Owner for such work and materials, and 
shall be entitled to file a mechanic's,lien against the Owner's Property for the cost of such work 
and materials with all rights incideI)t thereto, all in accordance with Chapter 44A of the North 
Carolina General Statutes and Article V, Section 8 hereof 

' 
All Building Improvements fOnstructed or erected upon the Properties shall conform to 

the minimum standards specified by the applicable governmental building codes in effect at the 
time of such construction as well as:to all other rules, regulations, requirements, ordinances and 
laws of any local, state or federal governmental unit(s) or authority(ies) having jurisdiction. No 
permission or approval granted by the Architectural Design Committee pursuant to this 
Declaration shall constitute or be cq,nstrued as an approval by it of the fitness for iis purpose, 
engineering or structural stability, 9uality of materials, or design of any building, structure or 
other improvement and no liability ;shall accrue to the Architectural Design Committee in the 
event that any such construction ;,hall subsequently prove to be defective or in any way 
inadequate, nor shall any approval, be considered evidence that the same comply with other 
restrictions applicable to the Lot. Ne, structure of a temporary nature shall be allowed on any Lot 
at any time except that of an Owner's contractors and subcontractors during the period of 
construction ofimprovements, except with the approval of the Architectural Design Cammi ttee. 

Section 5. Special Proviajons. The Architectural Design Committee shall consist of 
not less than three (3) persons appointed by Declarant. The Declarant shall be empowered to 
appoint their successors should a vacancy occur, and their names shall be maintained at 
Declarant's offices. At its optioll! by written notice, the Declarant may delegate to the 
Association the authority and duty to appoint the Architectural Design Committee, and upon 
termination of the Class B Lots in 11ccordance with the provisions of Article III, Section 2(b) 
hereof, the authority to appoint th~ Architectural Design Committee shall automatically be 
vested in the Association. Upon Deplarant's delegation of the duty and authority to appoint the 
members of the Architectural Design Committee, or upon the expiration of Declarant' s right to 
perform the functions of such Committee, the Association's Board of Directors shall appoint not 
less than three (3) nor more than fivit (5) individuals to such Committee. One of the individuals 
so appointed shall be the Chairman of the Architectural Design Committee, and he/she or a 
majority of the members may call a meeting of the Committee by giving two days prior written 
notice to each member. A quorum shall be a majority of the members of the Committee and all 
decisions shall be made by majority vote. A member of the Architectural Design Committee 
need not be a Member and can also bi~ a member of the Board of Directors of the Association. In 
no event shall any member of the A;rchitectural Design Committee be liable for damages or in 
any other respect to any Owner for wrongfully refusing to approve any submission by such 
owner as hereinabove required. Such Owner's sole remedy shall be a suit to compel approval by 
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the Architectural Design Committee! 

I 

Notwithstanding any other Wovision of this Declaration of Covenants, Conditions and 
Restrictions to the contrary, Declara):it shall not be required to comply with or be subject to the 
requirements, restrictions or proced,rres set forth in this Article VII with respect to all or any 
portion of the Existing Property ownfd by Declarant until December 31, 2014. 

Section 6. urtenances. No articles, goods, materials, 
incinerators, storage tanks, refuse co tainers or equipment shall be kept in the open or exposed to 
public view or view from any neighJ:ioring properties. Water towers, storage tanks, transformers, 
pump houses, processing equipment, stand fans, cooling towers, communication towers, vents, 
stacks, skylights, mechanical rooms ~md any other structures or equipment (whether freestanding 
or roofmounted) shall be architectur~lly compatible or effectively shielded from public view by 
an architecturally approved methocl organized in an aesthetically pleasing and architectural 
manner to provide a "roofscape" which shall be approved in writing by the Architectural Design 
Committee before construction or erection of said structures or equipment. Outside storage 
which is not a use ancillary to thr, Building Improvements constructed on any Lot is not 
permitted. 

Section 7. Preservation <iif Landscaping Within Setback Areas. No Building 
Improvement or other structure abowe ground shall be constructed or erected in the building 
setback areas on any Lot established! in maps of the Properties, presently existing or hereinafter 
recorded in the Union County Public Registry. Association Landscape and Easement Areas shall 
be used solely for landscaping purpo!:es and, unless Declarant or the Association elects to install 
landscaping within this area, it shalCbe the responsibility of each Owner at its sole expense to 
install landscaping on such areas c1n or adjacent to such Owner's Lot according to Plans 
approved in writing by the Architectljral Design Comtnittee. Upon approval of the Architectural 
Design Comtnittee, driveways, signs fllld other similar Improvements may be located within said 
landscaped areas. Unless Declarant ilr the Association elects to do so, each Owner shall install 
an underground sprinkler or underground watering system within the Association Landscape and 
Easement Areas on its Lot; providedJ however. the Owner shall not be required to plant the said 
landscaping or construct the undergrbund watering system prior to the time the Improvements 
are constructed on its Lot. 

Notwithstanding the above, !Ui\ installations oflandscaping and sprinkler systems by any 
Owner shall be subject to inspections and the right of Declarant or the Association to install or 
conform such installations to the appf\lved plans as set forth in Section 4 of this Article VII. 

Section 8. Governmental Laws, Regulations, Permits and Approvals. Each Owner, 
its successors and assigns, shall fully bomply with (i) all federal, state and local health and safety 
laws, codes and ordinances, and all ;ruies and regulations promulgated thereunder and (ii) the 
terms and conditions of all federal, sfiite and local permits, licenses, certifications and approvals 
now or hereafter granted or obtained; with respect to all property owned by such Owner within 
the Properties and all actions of O~er, its agents, representatives, contractors and employees 
within the Properties. Each Ownt\r shall defend, indemnify and hold Declarant and the 
Association harmless from and against all claims, demands, liabilities, causes of action and 
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damages arising out of or occurring flS a result of such Owner's violation of the provisions of this 
Section 8. 

Section 9. ction. All construction, landscaping or other work which 
has been commenced on any Lot Joe ted within the Properties must be continued with reasonable 
diligence to completion and no' partially completed Building Improvements or other 
Improvements shall be pennitted to exist on any Lot, except during such reasonable time period 
as is necessary for completion. In tpe event of the failure by any Owner to diligently complete 
such improvements, Declarant and Association shall have the rights set forth in Section 4 of this 
Article VII. The Owner of each Lo1 shall at all times keep all adjacent public and private areas 
free from dirt, mud, garbage, trast. or other debris which is occasioned by construction of 
Improvements. · 

ARTICLE VIII 

MAINTENj\NCE AND REPLACEMENT OF 
ASSOCIATION LANDSCAPE AND EASEMENT AREAS 

Upon completion of installaition, the Association shall maintain, reconstruct, replace, 
repair, replenish and operate Desi@tated Maintenance Items as designated by the Association 
located within all Association Lanc\scape and Easement Areas and pay the cost thereof. In 
addition, the Association, its agents 1md contractors shall have the full right and authority to go 
upon such property at any time aitd from time to time for the purpose of performing the 
Association's obligations hereunder in such manner as the Association reasonably deems in the 
best interest of the Properties. Declarant or the Association may elect to make a new installation 
in the Utility and Sidewalk Easemer.ts and Association Landscape and Easement Areas at any 
time, and such installation shall be made with minimum practicable interference to the Lot where 
the installation is performed. The Association shall be pennitted from time to time and at any 
time to relinquish any maintenance obligations it has expressly undertaken by delivering written 
notice thereof to the Owner owning the Lot affected by such relinquishment of obligations, and 
such Owner from and after its receipt of said written notice shall be responsible for such 
maintenance. All maintenance, reconstruction, replacement, repair, replenishment and operation 
of Designated Maintenance Items .located within all Utility and Sidewalk Easemems and 
Association Landscape and Easemen1 Areas, if performed by Declarant or the Association, shall 
be performed with minimum practjcable interference to the Lot where the work is being 
conducted and. except in the CasfjS of such Owner's negligence, recklessness or willful 
misconduct, in which case the Owner shall be responsible for the cost of maintenance and repairs 
necessitated by Owner's conduct, th,~ Declarant or the Association, as the case may be, shall 
fully repair all damage to such Owner's Lot following any installation, maintenance or repair. 

ARTICLE IX 

oij:NERAL PROVISIONS 

Section 1. Enforcement. l'he Association, or any Owner, shall have the right (but not 
the obligation) to enforce, by any proceeding at law or in equity, all restrictions, conditions, 
covenants, reservations, liens and charges now or hereafter imposed by the provisions of this 
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Declaration. Failure by the Association or by any Owner to enforce, whether in whole or in pan, 
any covenant or restriction herein cQntained shall in no event be deemed a waiver of the right to 
do so thereafter. 

Section 2. Severability. µivalidation of any one of these covenants or restrictions by 
judgment or court order shall in no manner affect any other provisions which shall remain in full 
force and effect. 

Section 3. Amendment. The covenants and restrictions of this Declaration shall run 
with and bind the land for a term of thirty-five (35) years from the date this Declaration is 
recorded after which time they shall be automatically extended for three (3) successive periods of 
ten (10) years each, unless Owners with at least seventy-five (75%) percent of the Total Votes 
elect not to continue the same in exh;tence. This Declaration may be amended by an instrument 
signed by the Owners with at least fifty-one percent (51 %) of the Total Votes and the prior 
written approval of the Declarant, .so long as it owns any portion of the Properties. Any 
Amendment must be properly recoraled. For purposes of this Section 3, changes in the Annual 
Assessment or the imposition of a Special Assessment shall not be deemed an "Amendment." 

Section 4. Rezoning. If, prior to December 31, 2014, any Owner wishes to rezone all 
or any portion of the Properties, such zoning application shall be subject to the prior written 
consent of Declarant. 

Section 5. Fines. In adolition to any other rights and remedies available for the 
enforcement of the provisions of th.is Declaration (including, without limitation, the powers of 
the Architectural Design Committee), the Declarant or the Association may, after delivery of 
notice meeting the requirements set out herein to the Owner of the Lot on which the violation is 
occurring, impose a fine against such Owner for each day the violation continues. The fine shall 
not exceed Two Hundred and No/10(1 Dollars ($200.00) per day. Such fine shall constitute a lien 
against such Lot in the same manner as an Assessment under Article V. The notice to the Lot 
Owner shall state the Owner's namo, the Lot number or address of the property subject to the 
violation, the specific violation which is occurring, a reasonable time period for correction of 
such violation before the imposition :of a fine (which shall be determined based upon the nature 
of the violation, but shall be no less than three (3) days), the amount of the fine and the fact that 
it will be imposed daily until the vioh!tion is cured. Delivery of notice shall be sufficient if either 
mailed by registered or certified mai;, return receipt requested or posted in a prominent location 
on the Lot. 

Section 6. Rights Assi!µtable. Any and all rights, powers, easements and 
reservations of Declarant herein coi1tained may be assigned to any person(s), corporation(sJ, 
Declarant(s) or other legal entity(ies} which will assume the duties ofDeclarant pertaining to the 
particular rights, powers, easements and reservations assigned, and upon any such person(s), 
corporation(s), Declarant(s) or other legal entity(ies) evidencing his or its consent in writing to 
accept such assignment and assume :;uch duties, he or it shall, to the extent of such assignment, 
have the same rights and powers and he subject to the same obligations and duties as are given to 
and assumed by Declarant herein. The term "Declarant," as used herein, includes all such 
assignees and their heirs, successors md assigns (including, but not limited to, the Association). 
Any assignment or appointment mad~ under this Section 6 shall be in recordable form and shall 
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be recorded in the appropriate land record offices for the jurisdiction in which the Properties are 
located. 

Section 7. Condominium'- Regime. Declarant expressly reserves the right to establish 
one or more office condominiums \:l!ithin the Properties. Such condominium buildings shall be 
compatible with the other buildings Jllld Austin Village in terms of architectural style, quality of 
construction and principal materials employed in construction. In the event Declarant, in its sole 
discretion, elects to establish condominium ownership for one or more of the Lots within the 
Properties, the Condominium AssCilciation established therefor shall be a Member of the 

I 

Association based on the ratio of tj:le total acreage within the condominium to total acreage 
within the Properties and such Cond!ominium Association, as a Member, shall pay Assessments 
pursuant to this Declaration based o,n its pro rata portion of the total acreage in the Properties. 
Such establishment of office condominiums shall not be considered a subdivision or partition of 
the Lots. 
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IN WITNESS WHEREOF, lhe undersigned has caused these presents to be duly 
executed by authority duly given, the qlay and year first above written. 

STATE OF NORTH CAROLINA 

COUNTY OF MECKLENBURG 

AUSTIN VJLLAGE, LLC, 
a North Carolina limited liability company 

By: Crosland Austin Village, LLC, 
a North Carolina limited liability company, 
its Manager 

By: Crosland, Inc., 
a North C Jina corporation, M 

By: 

I, rl(_ ,,.,,,CR> rr, . C?,-cl'7',. ' a Notary Public for the County and State aforesaid, 
ce,tify that iftm,,,; e:-/11,rrf,d.fPersomilly came before me this day and acknowledged that he is 
Vice President of Crosland, Inc., a North Carolina corporation ("Crosland"), Manager of 
Crosland Austin Village, LLC, a North Carolina limited liability company ("CA V"), Manager of 
Austin Village, LLC a North Caroliria limited liability company ("AV"), and that he, being 
authorized to do so, executed the foregoing on behalf of Crosland, acting as Manager of CAY, 
acting as ManagerJ>f AV. 
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Notary Public 

NORTH CAROUNA-UNfON COUNn 
The foregorng certifiC!lte~of 
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EXHIBIT A 

' LEGAL DESCRIPTION 

Tract One 

BEGINNING at a nail (foUI1fl) marking the intersection of the centerline of State Road 
No. 1362 and the centerline of State Road No. 1357 (sometimes referred to as Chestnut Lane and 
Potter Road); thence with the centerline of State Road No. 1357 in a southeasterly direction the 
following courses and distances: 

l. 
2. 
3. 

S 23-02-04 E 438.51 feet to ~nail and cap; 
S 21-27-00 E 100.00 feet to ainail and cap; 
S 15-42-00 E 100.00 feet to ~ nail and cap; 

Robert L. Harrell's comer; thence; with Harrell's line, N 85-04-00 E 250 feet to a 3/4" 
iron rod (set), being located S 85-04°00 W 751.69 feet from a 3/4" iron rod, the common comer 
of Robert J. Harrell and William J. McLendon on Martha Bigger's line and passing through a I" 
iron rod (found) at 31.07 feet; thence, a new line, N 22-34-15 W 610.23 feet to a 3/4" iron rod 
(set) on McLendon's line (on the so11them edge of Chestnut Lane), being located N 88-10-20 W 
644.53 feet from a 1/2" iron pipe found on the south shoulder of Chestnut Lane (bent), being a 
common comer of McLendon and )?au! Hunter; thence N 88-10-20 W 250.00 feet to the point 
and place of BEGINNING, contain;ing 3.257 acres as surveyed and described by William A. 
Soiset, February 2, 1990, R.L.S. #14,15. 

DERJV ATION: Being the identical property conveyed to Declarant by deed from Three V 
Company, LLC <lated July!, 2002, recorded July 15, 2002 in Book 1864, 
Page 828, Union County Registry. 

Tract Two 

BEGINNING at a point in the southern edge of Chestnut Lane on a common line with 
present Vickery property (Deed Book 600, Page 856; BEGINNING POINT being also located 
South 88 degrees IO minutes 20 seconds East 250 feet from the point in the centerl.ine of 
intersection of Potter Road and Chestnut Lane) and runs thence from the BEGINNING POINT 
in the southern edge of Chestnut Lame, South 88 degrees l 0 minutes 20 seconds East 369.46 feet 
to a point evidenced by a 5/8ths inch iron rod; thence a new line, North 02 degrees 46 minutes 40 
seconds West 538.35 feet to a pain\ in the Harrell line, now or formerly (Deed Book 278, Page , 
207); thence South 85 degrees 04 IIliinutes 00 seconds West 161.79 feet to a point on the present ; 
Vickery line evidenced by an iron rod; thence with a common line of the present Vickery line, ' 
South 22 degrees 34 minutes 15 seconds West 610.23 feet to the point and place of 
BEGINNING, containing 3.356 acres as shown upon map of survey dated April 14, I 993 by 
William A. Soiset, NCRLS. 
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Tract Three 

Being all that property consisting of 1.244 acres as shown and described on that certain 
plat entitled "A Minor Subdivision Plat of a Portion of the Collin Scott Vickery Property" 
prepared by S. M. Sandy Surveying, dated June 1, 2004, filed in Plat Cabinet I, Page 166, Union 
County Registry. 

DERIVATION: Being the identical property conveyed to Declarant by deed from Collin Scott 
Vickery and Tammy Vickery dated August_, 2004, recorded August_, 
2004 in Book ___ , Page __ , Union County Registry. 
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• 

• 

• 

• 

• 

• 

EXHIBITB 

Permitted Uses 

Homes emphasizing special srices treatment or supervision 

Homes for Handicapped, age~ or infirmed 
- Nursing care, interme~iate care homes 

Child care homes 

Miscellaneous rooms for rent kituations 
Bed and breakfast estJblishments 
Temporary emergencr, construction and repair residences 
Temporary dependen1care residences 

Sales and Rental of goods, merchandise, or equip 
High-volume traffic gr,neration 
Convenience stores 
ABC stores 
Other 
Low-volume traffic gt;neration 
Wholesale sales 

Storage and display of good with and/or Outside fully enclosed building allowed 
High-volume traffic g1neration 
Low-volume traffic gqneration 
Wholesale sales · 

All operations conducted entir¢ly within fully enclosed building . 
Operations designed to attract and serve customers or clients on the premises, 
such as the offices of attorneys and other professionals, insurance and stock 
brokers, travel agents, government office building, etc. 

Operations designed to· attract little or no customer or client traffic other than 
employees of the entity operating the principal use. 

Offices of clinics of physicians or dentists with not more than 10,000 square feet 
of gross floor area. 

• Operations conducted within or outside fully enclosed building. 
Operations designed to attract and serve customers or clients on the premises. 

Operations designed tq attract little or no customer or client traffic other than the 
employees of the entity operating the principal use. 
Banks with drive-in windows. 
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• All operations conducted eniliely within fully enclosed building. 
Majority of dollar volpme of business done with walk-in trade. 
Majority of dollar volume of business not done with walk-in trade. 

• Schools 

• 

• 

• 

Elementary and secondary (including associated grounds and athletic and other 
facilities). 
Trade or vocational sqhools. 

Churches, synagogues and tenl!ples (including associated residential structures for 
' religious personnel, and associated buildings including school buildings). 

Libraries, museums, art galletjes, art centers and similar uses (including associated 
educational and instructional <jCtivities). 

Located within a building. Designed and previously occupied as a residence or 
within a building. Having a gross floor area not in excess of 3,500 sf. 
Located within any pe;rmissible structure. 

Social, fraternal clubs and lod1r,es, union halls, and similar uses . 

• Recreation, Amusement, Ente~tainment 
- Activity conducted entii!ely within building or substantial structure: 

- Bowling alleys, ~kating rinks, indoor tennis and squash courts, billiards and 
pool halls, indoor athletic and exercise facilities. 

- Seating capacity :of not more than 300 
- Unlimited seating capacity 

Activity conducted primarily outside enclosed buildings or structures: 
- Privately owned :Outdoor recreational facilities such as golf and country 

clubs, etc. (but n9t including campgrounds), not constructed pursuant to a 
permit authorizing the construction of some residential development. 

- Public owned an\i operated outdoor recreational facilities such as athletic 
fields, golf courses, tennis courts, swimming pools, parks, campgrounds, 
etc. not constructed pursuant to a permit authorizing the construction, such 
as a school. 

- Golf driving ranges not accessory to golf courses, and Par 3 golf courses. 
- Miniature golf cc,urses, skateboard parks, water slides, and similar uses. 

• Institutional Residences or C:rre or Confinement facilities. 
- Hospitals, clinics, other medical (including mental health) 

treatment facilitic,,s in excess of 10,000 square feel of floor area. 
- Nursing Care Institutions, Intermediate Care Institutions, 

Handicapped, Aged or Inform Institutions, Child Care Institutions. 

• Institutions ( other than halfway houses) where mentally ill persons are confined. 

• Restaurants, Bars, Night Clut•s 
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J 

- No substantial qarry-out of delivery service, no drive-in service, no service 
or consumptionioutside fully enclosed structure. 

- No substantial 9arry-our or delivery service, no drive-in service. Service 
or consumption putside fully enclosed structure allowed. 

- Carry-out and d~livery service, consumption outside fully enclosed structure 
allowed, but no µrive-in service. 

- Carry-out and delivery service, drive-in service, service outside folly 
enclosed structure allowed. 

• Motor Vehicle and Boat-Re ated Sales and Service Operations. 
- Motor vehicle b at sales or rental or sales and service. 
- Automobile s ce stations. 
- Gas sales opera · ons 
- Automobile rep shop or body shop 
- Carwash ' 

• Storage and Parking 
- Automobile paijking garages or parking lots not located on a lot on which 

there is another principal use to which the parking is related. 
- All storage within completely enclosed structures. 

• Services and Enterprises Reljated to Animals 
- Veterinarian 
- Kennel 

• Emergency Services 
- Police stations 

- Fire stations 
- Rescue Squad, Aµibulance Service 
- Civil Defense Operation 

• Miscellaneous Public and Se/!Ill-Public Facilities and Related Uses 
- Post Office 
- Water Supply Riservoirs 

• Dry Cleaner drop off and piclk: up retail location, Laundromat 

• Utility Facilities 
- Neighborhood 
- County owned ail!d operated 

• Open Air Markets, (farm and!craft markets, flea markets, produce markets) 

• Funeral Home 

• Nursery Schools; Day Care Centers 
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' • Temporary Structures Used ln Connection with the construction of a permanent building 
" • I 

• 

• 

• 

• 

or ,or some non-recurrmg p\lrpose. 

Bus Station, Train Station 

I 

Commercial Greenhouse or Jursery 
- No on-premises ·ales 
- Sales of produc1s grown on premises 

Special Events 

Subdivisions 
- Major 
- Minor 

• Governmental Uses 
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