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DECLARATION OF
EASEMENTS, COVENANTS, AND RESTRICTIONS FOR

WILKINSON COMMERCE PARK

THIS DECLARATION 0F EASEMENTS, COVENANTS, AND RESTRICTIONS
FOR WILKINSON COMMERCE PARK (“Declaration”) is made and entered into as of the
14th day of November, 2016, by 9040 Wilkinson, LLC, an Indiana limited liability company
(“Developer”), having its address at c/o Scannell Properties, 800 East 96th Street, Suite 175,
Indianapolis, Indiana 46240.

RECITALS:

WHEREAS, Developer is the fee title owner of approximately 45.8481 acres of real

property located in Charlotte, Mecklenburg County, North Carolina and more particularly
described on Exhibit A attached hereto (the “Developer Property”) and depicted on that certain
subdivision plat dated October 12, 2016 entitled “Subdivision Plat of Wilkinson Commerce Park,
Map l” and prepared by RB. Pharr & Associates, P.A. of Charlotte, North Carolina attached
hereto as Exhibit B (the “Initial Plat”), recorded on October 12, 2016 in Map Book 60, Page 30
in the Office of the Register of Deeds of Mecklenburg County, North Carolina, Developer
having acquired the Developer Property by North Carolina Non-Warranty Deed dated May 6,
2015 and recorded on May 7, 2015 at Book 29954 Page 302 in the Office of the Register of
Deeds of Mecklenburg County, North Carolina;

WHEREAS, Developer may further subdivide the Developer Property or any portion
thereof by recording a subdivision plat or other instrument depicting or describing the
resubdivision of the Developer Parcel in the Office of the Recorder of Mecklenburg County,
North Carolina (and such subdivision plat or other instrument, a§ the same may be amended or
supplemented from time to time by replatting or otherwise, together with the Initial Plat shall be
collectively referred to herein as the “Plat”); and

WHEREAS, Developer desires develop the Developer Property as an integrated business
park and to create certain easements and impose certain restrictive covenants and conditions
thereon, upon the terms and conditions hereinafter set forth.

NOW, THEREFORE,’ in consideration of the above Recitals and the covenants
contained in this Declaration, Developer hereby declares that the Park shall be owned, held,
used, transferred, sold, conveyed, demised and occupied subject to the terms and conditions set
forth in this Declaration, which shall run with the Park for the term hereof and shall be binding
upon the Park and all successors, assigns, tenants, occupants, subtenants, licensees,
concessionaires, invitees, or other panics permitted within the Park.

ARTICLE I

DEFINITIONS

1.1 Affiliate of Develomr. “Affiliate of Developer” shall mean any entity directly or
indirectly controlled by or under common control with Developer, whether through the
ownership of voting securities or by contract, partnership agreement, trust agreement or
otherwise.
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1.2 Anglicable Legal Reguirements. “Applicable Legal Requirements” means all

laws, rules, regulations, orders, permits, judgnents, directives and other requirements imposed

by federal, state, local, and other authorities having competent jurisdiction over the subject

matter thereof, including but not limited to federal or state environmental laws, rules,

regulations, and ordem, and any site requirements imposed by governmental authority dun'ng the

approval process.

1.3 Approving Parties. “Approving Partiac” shall have the meaning specified in

Section 5.8,‘below.

1.4 Architectural Review _Board or ARB. “Architectural Review Board” or “ARB”
shall mean the Architectural Review Board created pursuant to Article IV.

1.5 Assessments. “Assessments” shall mean, collectively, the General Assessments,

the Special Assessments.

1.6 Association or Propertv Owners Association. “Association” or “Property

Owners Association” shall mean the property owners association now or hereafier wtablished

pursuant to Article V. All references to the Association shall mean the Developer if the

Association has not yet been established.

1.7 Association Board or Board of Directors. “Association Board” or “Board of
Directors" shall mean the Board of Directors of the Association. All references to the

Association Board or Board of Directors shall mean the Developer if the Association has not yet

been established.

1.8 Building. “Building” shall mean any enclosed structure placed, constructed, or

located on a Tract, including any appurtenant canopiw, supports, loading docks, truck ramps,
and other outward extensions (such as, but not limited to, trash compactors).

1.9 Building Area. “Building Area” shall mean the areas of the Park upon which
Buildings are constructed, placed or located.

1.10. Common Area. “Common Area” shall mean (i) all areas within the Park
including non-dedicated streets, access drives, landscaping, easements for Common Utility

Facilitimc, drainage areas, and detention ponds that have been improved with Common Area
Improvements, as the same may be altered or modified by DeveIOper, but subject to the

limitations on such alterations or modifications as set forth in this Declaration, and excluding any
Building Area; (ii) any common area that is designated on a Plat for all or any portion of the

Park; and (iii) any other real property within the Park that is now or hereafier owned by the

Association that is otherwise expressly desiglated to be Common Area in a recorded instrument;

provided, however, that Common Area shall not include any portion of the Park that is now or

hereafier dedicated to any Governmental Entity and accepted for maintenance by such
Governmental Entity. Except and only to the extent permitted herein, no merchandise,
equipment or services (including but not limited to vending machines, promotional devices, and
similar items) shall be displayed, offered for sale or lease, or stored within the Common Area by
any Party or its Permittees. To the extent that any Common Area are subsequently dedicated to

and accepted by the City of Charlotte, such Common Area shall, upon acceptance by the City of
Charlotte, no longer constitute Common Area under this Declaration.
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1.11. Common Area Improvements. “Common Area Improvements” shall mean all

improvements, excluding Buildings, which have been, will be or may be constructed or installed

under the terms of this Declaration within the Common Area, including any perimeter

driveways, service drives, detention ponds, swales and basins, landscaping areas and all other

improvements and installations located within the Common Area, and all improvements
constructed and installed fiom time to time in replacement of the same or in such rcdcsigm of the

same as may be determined by Developer. “Common Area Improvements” shall include all

Common Utility Facilities and Greenspace Systems. “Common Area Improvements” do not

include any improvements constructed on a Tract that arc intended for the use and benefit solely

of the Occupants of such Tract. To the extent that any Common Area Improvements are

subsequently dedicated to and accepted by the City of Charlotte, such Common Area
Improvements shall, upon acceptance by the City of Charlotte, no longer constitute Common
Area Improvements under this Declaration.

1.12 Common Area Maintenance Costs and Park Exnenses. “Common Area
Maintenance Costs and Park Expenses” shall mean and include, without limitation, all costs and
expenses incurred in the operation, management, maintenance, insurance, repair, replacement

and restoration of the Common Areas, the Common Area Improvements, any public rights-of-

way that are maintained by the Association or Developer (notwithstanding any public dedication

of such rights-of-way to a Governmental Entity) and all improvements and landscaping located

therein, and offsite utilities, infrastructure, facilities, improvements and park areas that directly or

indirectly benefit the Park, all in accordance with the standards of other first class business park

developments in or around Charlotte, North Carolina, including, but not limited to, costs of
supplies; licenses, few, permits and inspections; security for the Common Areas (and not any
Building within the Park); Sig: maintenance and replacement; costs of equipment or rental

thereof; fence and landscaping maintenance repair and replacement; maintenance and repair of
curbing, trafiic island and traffic signal repair and replacements (unless dedicated to the City of
Charlotte or other governmental entities and maintained by such entities), and other off-site

improvements serving the Park (unless dedicated to the City of Charlotte or other governmental
entities and maintained by such entities); construction, maintenance and repair of tum lanes

located within or providing access to the Park; road and traffic impact fees; costs, expenses and
assessments (or payments in lieu of assessments) required pursuant to any assessment agreement

and/or development agreement for, related to or bcncfitting the Park or other assessment levied

by the City of Charlotte or other governmental entity against all or any portion of the Park for

infrastructure and improvements that directly or indirectly benefit the Park; insurance premiums
and deductibles; all costs incurred by the Association or Developer in performing their

obligations provided in this Declaration.

1.13 Common Utiligg Facilities. “Common Utility Facilities” shall mean utility

systems and facilities (or the portions thereof) from time to time situated on or serving the Park

for use or service in common by more than one (l) of the Parties and/or Tracts or for the

exclusive service of the Common Area, including, but not limited to access or circulation

driveways serving multiple Tracts, storm drainage, detention and retention ponds, basins swalcs

and related storm water control facilities, disposal facilities, sanitary sewer systems, pipelines,

connections, pumps and appurtenances thereto, manholes, domestic and fire protection water

systems, natural gas systems, electn'c power cables and systems, telephone and other

telecommunication cables and systems, and all other utility systems and facilities for such

common use or service, including, without limitation, those installed under the provisions of this
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Declaration and as replacements thereto. Common Utility Facilities shall not include any utility

systems and facilities (or portions thereof) that exclusively serve one (l) Tract and the Party that

is bencfitted by such utility systems and facilities shall be solely responsible for repair,

maintenance and replacement of such utility systems and facilities located within and exclusively

serving such Tract (including, without limitation, any lateral lines fiom the point of connection to

the Common Utility Facilities).

1.14 Default Interest Rate. “Default Interest Rate” shall mean five percent (5%) per

annum in excess of the prime rate fiom time to time as quoted in the “Money Rams” section of
the Wall Street Journal or similar financial publication.

1.15 Developer Control Period. “Developer Control Period” shall mean the period

during which the Class B membership exists.

1.16 Development Guidelines. “Development Guidelines” shall mean those certain

initial Development Guidelines attached hereto as Exhibit C and incorporated herein by this

reference, as such Development Guidelines may be amended, modified and/or supplemented

fi‘om time to time as provided herein.

1.17 Environmental Laws. “Environmental Laws” shall mean the Comprehensive
'

Environmental Response, Compensation and Liability Act (“CERCLA”), 42 USC §§ 9601 g;

$3.; the Resource Conservation and Recovery Act (“RCRA”), 42 USC §§ 6901 e_t m., and any
other state, federal or local law, regulation, rule, ordinance or other, whether currently in

existence or hereafier enacted which governs: (i) the existence, cleanup and remedy of

contamination on property; (ii) the protection of the environment and the health and safety of the

public from soil, air or water pollution, or fi'om spilled, deposited or otherwise emplaced

contamination; or (iii) the control of hazardous wastw

1.18 Exempt Fromm. “Exempt Property” shall have the meaning set forth in

Section 6. 10, below.

1.19 General Assessments. “General Assessments” shall mean the annual

assessments provided for in Section 6.2.

1.20 Governmental Entigx. “Governmental Entity” shall mean any federal, state or

local legislature, oflicial, judge, administrator, agency, authority, or any other governmental or

quasi-govcmmental entity, agency or official.

1.21 Greensgace sttems. “Greenspace Systems” shall have the meaning specified in

Section 2.2, below.

1.22 Hazardous Materials. “Hazardous Materials” shall mean shall mean (A) any

oil, flammable substance, explosives, radioactive materials, hazardous wastes or substances,

toxic wastw or substances or any other wastes, chemicals or pollutants; (B) asbestos in any form

which is or could become fi'iablc; (C) urea formaldehyde dielectric fluid containing levels of

polychlorinated biphenyls, or radon gas; (D) any other chemical, material or substance, exposure

to which is prohibited, limited or regulated by any governmental authority; and (E) any

petroleum, gasoline, oil, fuel oil, diesel fuel, petroleum solvents or any fiaction thereof.
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1.23 Imgrovements. “Improvements” shall mean any Building, underground
installation, slope alteration, stormwater drainage facility (including swabs and detention

ponds), equipment, and lines, utility facility, light, road, driveway, sidewalk, traffic sigma], sign

or control device, parking area, fence, satellite dish, roofiop installation, screening wall or

barrier, retaining wall, stairs, deck, windbreak, planting, planted tree or shrub, pole, sign, loading

area and all other structumc or landscaping improvements of every type and kind.

1.24 Landlord. “Landlord” shall have the meaning specified in Section 6.9, below.

1.25 Lease. “Lease” shall have the meaning specified in Section 6.9, below.

1.26 Mortgage. “Mortgage” shall mean a mortgage or deed of trust securing any
indebtedness held by a Mortgagee.

1.27 Mortgagee. “Mortgagee” shall mean any financial institution or other holder of a

mortgage or deed of trust encumbering a Tract or any portion thereof.

1.28 Occupant. “Occupant” shall mean each Party and any Person from time to time

entitled to the use and occupancy of any portion of a Building in the Park under an ownership

right or any lease, sublease, license, concession, or other similar agreement.

1.29 M. “Park” shall mean and refer to that certain real property described on

Exhibit A and as depicted on Exhibit B, together with all Improvements located thereon, subject

to the right of Developer to otherwise change, expand, reconfigure, or otherwise alter any
Common Areas within the Park, subj ect only to the limitations set forth in this Declaration.

1.30 Pam. “Party” shall mean each signatory hereto and, aficr compliance with the

notice requirements set forth below, their rwpective successors and assigls, each of whom
become a fee simple owner of any portion of the Park or their respective successors to the fee

simple interest of such Party as a r&sult of acquisition of such Party’s Tract, whether transferred

voluntan‘ly or involuntarily, by foreclosure or other remedy pursuant to any Mortgage of such

Tract. No tenant, lessee, sublessee or other holder of any atate less than that of a fee simple

estate will be considered to be a Paxty for purposes of this Declaration; however, use and

occupancy of any Tract in the Park by any Occupant will be subject to this Declaration. Each

Party shall be liable for the performance of all covenants, obligations and undertakings herein set

forth with respect to its Tract which accrue during the period that such Party is the “Party” for its

Tract, and such liability shall continue with respect to any portion transferred until the notice of

transfer set forth below is given, at which time the transferring Party’s personal liability for
.

unaccrued obligations shall terminate. A Patty transferring all or any portion of its interest in the

Park shall give notice to the Association of such transfer and shall include therein at least the

following information: (i) the name and address of the new Party; and (ii) a copy of the legal

description of the portion of the Park transferred.

1.31 Person. “Person” shall mean any individual, partnership, limited liability

company, firm, association, corporation, trust or any other form of business or government

entity.

1.32 Permittee. “Permittee” shall mean all Parties and all Occupants and the officers,

directors, members, managers, employees, agents, contractors, customers, vendors, suppliers,
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visitors, invitees, licensees, subtenants, and concessionaires of all Parties and Occupants insofar

as their activities relate to the intended development, use and occupancy of the Park.

1.33 Plans. “Plans” shall mean the design, drawings, elevations, plans, plats,

specifications and other information required to be submitted by a Party to the ARB pursuant to

Section 4.3.

1.34 Purchaser. “Purchaser” shall have the meaning specified in Section 6.9, below.

1.35 Smcial Assessments. “Special Assessments” shall mean the assessments

provided for in Section 6.3.

1.36 Tenant. “Tenant” shall have the meaning specified in Section 6.9, below.

1.37 Tract. “Tract” shall mean that portion of the Park owned by a Party; provided,

however, that each Party may include within any “Tract” such separate parcels as such Party in

its sole discretion may elect, whether or not the same constitute a separate tax parcel. For

purposes of this Declaration, each Party shall have the right, upon written notice to the

Association, from time to time, to desigwte the poflion of the Park owned by such Palty either

(a) as a single Tract (which may include one or more separate tax parcels) or (b) as consisting of

one (l) 0r more Tracts.

1.38 Utilig Lines. “Utility Lines” shall mean those facilities and systems for the

transmission of utility services, including but not limited to drainage and storage of surface

water, sanitary sewers, storm sewers and drains, water (fire and domestic), gas, electrical,

telephone and communication lines.

Other terms not specifically defined above shall have the meanings ascribed to them as

provided herein.

ARTICLE 1|w
2.1 Definitions and Documentation. For the purposes of this Article, the following

will apply:

(A) A Party granting an easement is called the “Grantor”, it being intended

that the gant shall thereby bind and include not only such Party but also its successors,

assigls and Permittew.

(B) A Party to whom the casement is granted is called the “Grantee”, it being

intended that the grant shall benefit and include not only such Party but its successors,

assigns, and Permittew; although not for the direct benefit of Permittew, the Grantee may
permit fi'om time to time its Permittees to use such easements.

(C) The word “in” with respect to an easement gamed “in” a panicular Tract

means, as the context may require, “in", “to”, “on”, “over”, “through”, “upon”, “across”,

and “under”, or any one or more of the foregoing.
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(D) All easements gamed herein are nbn-exclusive and are irrevocable and
perpetual.

(E) All easements herein shall be easements appurtenant and not easements in

goss, and shall benefit only the Tract for which such easements are granted herein.

(F) All easements gamed hereunder shall exist by virtue of this Declaration,

without the necessity of confirmation by any other document. Likewise, upon the

termination of any easement (in whole or in part) or its release in respect of all or any part

of any Tract, in accordance with the terms hereof, the same shall be deemed to have been
terminated or released without the necessity of confirmation by any other document.

However, upon the requast of a Party, the other Panies whose Tracts are benefited and
burdened by any easement herein will Sig] and acknowledge a document memorializing

the existence (including the location and any conditions), or the termination (in whole or

in part), or the release (in whole or in part), as the case may be, of any easement, if the

form and substance of the document is approved by the other Parties, such approval not

to be unreasonably withheld, conditioned, or delayed. No grant of an easement pursuant

to this Amiclc shall impose any gcater obligation on any Party to construct or maintain

its Building except as exprmsly provided in this Declaration.

2.2 Common Area Greenspace Easements. Each Party hereby gants to the other

Parties and their Pennittees non-exclu‘sive perpetual easements in the Common Area on its

(Grantor’s) Tract for providing landscaping and similar geenspace for the entirety of the Park

(the “Greenspace System”
; provided, however, that such easements are limited to such portions

of the Common Area of the Grantor’s Tract as are now or hcreafier from time to time set aside or

intended to be set aside, maintained and authorized for such use under this Declaration as

evidenced by a separate recorded instrument (including, without limitation, a Plat) identifying

the specified area as a Common Area under this Section of the Declaration. The Greenspace
System shall include all equipment, fixtures, and facilities used in connection with the

Greenspace Easements, such as landscaping, sprinkler and irrigation systems and other similar

facilities.

2.3 Common Area Access Easements. Each Party hereby gants to the other Panies
and their Permittees non-exclusive, perpetual easements in the Common Area on its (Grantor’s)

Tract for: -

(A) reciprocal ingress to and egrws from and between each Tract and all

adjacent dedicated public sheets and over and across all walkways and sidewalks;

(B) the passage of vehicles; and;

(C) the passage and accommodation of pedestrians.

Provided, however, that such easements are limited to such portions of the Common Area
of the Grantor’s Tract as are now or hereafier from time to time set aside or intended to be set

aside, maintained and authorized for such use under this Declaration as evidenced by a separate

recorded instrument (including, without limitation, the Plat) identifying the specified area as a

Common Area under this Section of the Declaration.



BS1 357 - P462

In addition, Developer hereby declares, gives, and gants a perpean non-cxclusive

easement appurtenant for the benefit of the Developer Property upon the terms and conditions set

forth by this Declaration, for the purpose and right of pedwtrian and vehicular access, ingws,
egress, and regess across and upon Parfott Drive as shown on the Plat.

Enjoyment of the easements granted by this Section shall commence on the date the

Common Area in question is substantially completed. Each Grantor agees not to obstruct or

interfere in any way with the flee flow of pedestrian and vehicular traffic over the roadways
which comprise such Common Area, except to the extent necessary for reasonable repair and
maintenance, traffic regulation and control, and to prevent a dedication thereof or the accrual of

any prescriptive rights therein.

2.4 Common Area Utilig Easements. Each Party hereby grants to the other Parties

and their Permittees non-exclusive perpetual easements in the Common Area on its (Grantor’s)

Tract for the installation, operation, flow, passage, use, maintenance, connection, repair,

relocation, and removal of Utility Lines serving the bcnefitted Pany’s Tract; provided, however,

that such easements are limited to such portions of the Common Area of the Grantor’s Tract as

are now or hereafier from time to time set aside or intended to be set aside, maintained and

authorized for such use under this Declaration as evidenced by a separate recorded instrument

(including, without limitation, the Plat) identifying the specified area as a Common Area under

this Section of the Declamtion or otherwise establishing such area as a Drainage and Utility

Easement on a Plat.

Except as otherwise provided herein or ageed to by Grantor and Grantee, any Party

installing Utility Lines pursuant to the provisions of this subparagaph shall pay all costs and

expenses with respect thereto and shall cause all work in connection therewith to be completed

as quickly as possible and in a manner so as to minimize interference with the use of the

Common Area.

The relocation of any Utility Line shall be subject to the prior wn'tten approval of the

Party whose Common Area is to be burdened thereby, such approval not to be unreasonably

withheld, conditioned or delayed.

Each Party shall have the perpetual right and easement to discharge surface stonn

drainage and runoff fiom such Party’s Tract over, upon and across the Common Area of an

adjacent Party’s Tract, provided that no Party shall alter or permit to be altered the surface of the

Common Area or the drainage/retention/detention system constructed on its Tract if such

alteration would materially increase the flow of surface water onto an adjacent Tract either in the

aggregate 0r by directing the flow of surface water to a limited area or adversely affects any
drainage/retention/detention system on any other Tract. The surface water collection, retention,

detention and distribution facilities shall be deemed a Common Utility Facility. As of the date

hereof, the Park Plan depicts the proposed drainage areas for the Park, which proposed drainage

areas are subject to further revisions, modification and relocation as determined by Developer.

The rights of the Parties under this Section may not be exercised in any manner that

materially and adversely affects the use and occupancy of any Tract by any Occupant of the

Tract.
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2.5 Construction Easements. Each Party hereby grants to the other Parties and their

Permittex easements in the Common Area of its (Grantor’s) Tract, for the following:

(A) The right of ingress and egress to and from the streets located in the Park
as the case may be for purposes of the initial construction of the improvements
contemplated within this Declaration.

(B) The $10ping and gading of frmh dirt dumped or exposed on a Tract to

meet any contiguous Tract within the Park or roadways. Any such din shall be smoothed
in a level manner consistent with the contours of the adjoining Tract or in accordance

with a grading plan approved by the ARB (the easements created under this Subsection

(B) shall expire and no longer encumber any portion of a Tract at such time as all grading

work applicable to such portion of said Tract has been completed). The location of a1]

easements under this Section shall be subject to the approval of Grantor, which approval

shall not be unreasonably withheld, conditioned or delayed, and to the extent possible, all

consh'uction traffic on a Pafly’s Tract shall be limited to access points on such Tract.

Notwithstanding anything contained in this Section, the easements created under this

Section shall expire and no longer encumber any portion of a Tract at such time as the final

topcoat of asphalt paving is placed on such portion of said Tract upon completion of the original

construction of Buildings and/or Improvements on such Tract.

Each Grantee agees to use due care in the exercise of the rights gamed under this

Section and, in the event the exercise of the rights granted under this Section requim Grantee to

enter upon the Tract of Grantor, to first obtain the consent of Grantor as to the methods and

timing in the exercise of such rights. In addition, prior to exercising the rights provided herein,

the Grantee shall provide to Grantor all certificatw of insurance required under Section 8.4

below and Grantee shall otherwise comply with Article III herein.

Each Party covenants and agrees, respectively, that its exercise of the easements set forth

herein shall not result in damage or injury to the Buildings or other Improvements of any other

Party, and shall not unreasonably interfere with or interrupt the business operation conducted by
any other Party (or its Permittees) in the Park. In addition, each Grantee, at its sole cost and

expense, shall promptly repair, replace or restore any and all Improvements of Grantor (and its

Permittees) which have been damaged or destroyed in the exercise by Grantee (or its Permittees)

of the easements gamed under this Section and shall defend, indemnify and hold Grantor (and

its Permitteac) harmless from and against all liens, losses, liabilitiw, costs or expensas (including

reasonable attorneys’ few) incurred in connection with or arising out of Grantee’s exercise of

said easements, except to the extent occasioned by Grantor’s (and its Permittees’) negligent or

wrongful act or omission to act.

2.6 Riggts of Developer. Notwithstanding the grant of easements set forth in

Sections 2.2 through 2.5 above, Developer has the right to expand, contract, alter, reconfigure,

modify, and make such other changes in and to the Park and Common Area as Developer, in its

sole discretion, may determine and to execute and record any nemsary documentation in

connection therewith. In such event, Developer shall have the right to relocate, reconfigure, and

replace any or all of the easements granted pursuant to Sections 2.2 through 2.5 above.

Notwithstanding the foregoing, the rights of Developer under this Section may not be exercised

9
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in a manner that materially and adversely affects the use and occupancy of any Tract by any
Occupant of that Tract.

2.7 Other Easements. Developer shall have the right to gant any easements for any
purpose set forth in this Article to any Person (including, without limitation, adjacent property

owners, governmental authorities or agencies, and public utility companies) for such purposes as

Developer in its sole discretion may determine, provided that in no event shall the grant of any
such easements maten'ally and adversely affect the easement rights permitted to be exercised by
a Party under this Article. Notwithstanding the foregoing, the rights of Developer under this

Section may not be exercised in a manner that materially and adversely affects the use and

occupancy of any Tract by any Occupant of that Tract.

2.8 Duration and Abagiqgment of Easements. The duration of the easements

granted under this Anicle shall be coterminous with the respective provisions of the Declaration

which give Grantee the right to utilize such easement area or the obligation to perform the work
dmcn'bed in this Section. Afler the expiration of the term of this Declaration, the perpetual

easements granted in Sections 2.2 throng: 2.4 hereof, or all or any part or parts thereof, may be
abandoned and terminated, if such termination is contemplated in the applicable recorded

instrument and the use thereof shall have ceased and cessation thereof continua for a continuous

period of two (2) years. Thereafier the then owner of the Tract burdened with such easement

may give written notice to the then owner of the Tract benefited by such easement (and the then

record owner, if any, of any leasehold interest in such benefited Tract), stating that such
easement has been abandoned and may place of record in the official records of Mecklenburg
County, North Carolina, an affidavit that such abandonment has taken place and that such notice

has been properly given. 1f the then owner of the benefited Tract fails to place of record in the

official records of Mecklenburg County, North Carolina Register of Deeds’ Office within ninety

(90) days afler the g’ving of such notice, an affidavit that such easement has not ceased to be
used for such continuous two (2) year period, such easement shall thereupon be conclusively

deemed abandoned and any person having or thereafier acquiring an interest in the Tract

previously burdened shall hold and take such interest free of and unencumbered by such

easement

ARTICLE Ill

CONSTRUCTION

3.1 General Reguirements.

(A) All construction activities performed by any Party (or by any Permittee)

within the Park shall be performed in compliance with this Declaration and in all respects

with all Applicable Legal Requirements, use new materials, and shall be perfonned in a

good and workmanlike manner, flee and clear of any mechanics’ or materialmen’s liens.

(B) Any construction activities by any Party (or by any Permittee) shall not:

(i) cause any unreasonable increase in the cost of constructing

improvements upon any Tract;

(ii) unreasonably interfere with construction work being performed on

any other part of the Park;
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(iii) unreasonably interfere with the use, occupancy or enjoyment of

any part of the remainder of the Park by any Party, Occupant or its Permittees; or

(iv) cause any building located on another Tract to be in violation of

any Applicable Legal Requirements.

(C) All storage of materials and the parking of construction vehicles, including

vehicles of workers, shall occur only on the constructing Party’s Tract, and all laborers,

suppliers, contractors and others connected with such construction activities shall use

only the access points located upon the constructing Party’s Tract. Upon completion of

such work, the constructing Party shall restore the afi‘ected Common Area to a condition

equal to or better than that existing prior to commencement of such work.

(D) Each Party and its rwpective Permittees, contractors, materialmen and
laborers shall have a temporary license for accws and passage over and across the

Common Area of each Tract as shall be reasonably necessary for such Party to construct

and maintain improvements upon such Pany’s Tract; provided, however, that such

license shall be in effect only during periods when actual construction and maintenance is

being performed and provided further that the use of such license shall not unreasonably

interfere with the use and operation of the Common Area by others. Any Party (and its

respective Pennittees) availing itself of the temporary license shall promptly pay all costs

and expensac associated with such work, shall diligently complete such work as quickly

as possible, and shall promptly clean and restore and repair the affected portion of the

Common Area to a condition which is equal to or better than the condition which existed

prior to the commencement of such work.

3.2 Common Area.

(A) No fence. or otherban'ier which would prevent or unreasonably obstruct

the passage of pedestrian or vehicular travel shall be erected or permitted within or across

the Common Area, exclusive of the curbing and other founs of traffic control, or

permitted stag'ng and storage areas. Except as may be required as a result of Applicable

Legal Requirements and as otherwise provided herein, no Patty and no Permittee shall

construct or permit any structures or improvements in the Common Area which would

adversely impede or prohibit the use of the Common Area Improvements as intended by
this Declaration. Developer shall have the right, in its sole discretion, to perform, or

cause to be performed, and approve all construction standards and specifications,

materials, and other work performed in the construction, modification, alteration, change,

or other work with rwpect to any Common Area. No Party shall make any change to the

improved Common Area on its Tract without the prior written approval of Developer

which may be withheld in Developer’s sole discretion.

(B) All lighting systems within each Tract shall produce a minimum lighting

intensity which is acceptable to the ARB, in its sole discretion.

(C) All sidewalks and pedestrian aisles shall be concrete or other materials

approved by the ARB in its sole discretion. Each Party shall use commercially

reasonable efforts to cause sidewalks on such Party’s Tract to be designed in a manner
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that promotes interconnection to the public sidewalks along adjacent public rights-of-

way.

(D) Parking within each Tract shall comply with all Applicable Legal

Requirements, without reliance upon parking contained within any other Tract.

3.3. Building Imnrovements. While no Party (or Occupant) shall have an obligation

to commence construction of any Building on its Tract, once construction has been commenced,
such Building shall be completed in accordance with Applicable Legal Requirements and the

provisions of this Declaration.

ARTICLE IV.

ARCHITECTURAL REVIEW AND PLAN APPROVAL

4.1 Architectural Review Board.

(A) Agflintment. Developer shall have the right, during the Developer

Control Period, to appoint an Architectural Review Board to review and, as appropriate,

approve or disapprove Plans submitted by Parties or Permittees in accordance with this

Article. Members of the ARB may be employeae of Developer or its Affiliates. During

the Developer Control Pcriod, Developer shall have the right to act unilaterally as the

ARB and if Developer elects to act in this capacity, Developer will take all action and

have all of the rights and obligations herein described and for the ARB. At the

conclusion of the Developer Control Period, the ARB shall consist of three persons, at

least one of whom shall have architectural or building design experience. Afier the

expiration of the Developer Control Period, the Association Board shall have the right to

appoint the members 0f the ARB. The members of the ARB shall serve for such terms as

Developer or the Association Board, depending on who appoints the members, shall

determine.

(B) Authorig and Rights. The ARB shall have the authority to amend,

modify, supplement and revise the Development Guidelines, from time to time so long as

such amendments, modifications, supplements and amendments are reasonable and non-

discriminatory. No provision of any such Development Guidelines shall be deemed to

create or imply a negative reciprocal easement or covenant in favor of any Person or as to

any portion of the Park and none of the Developer, the Association or the ARB will be

entitled to retroactively enforce any Development Guidelines on any Party with respect to

that Party’s Tract without that Party’s written consent. In addition to the responsibilities

provided in this Article, the ARB shall have such other rights, authority and

responsibilitiw as may be provided elsewhere in this Declaration or in any duly

authorized amendment to this Declaration.

4.2. Plan Approval Reguired. No Improvement shall be constmcted, erected,

altered, repainted a different color, or added to until the Plans therefor have been submitted to

and approved in writing by the ARB as provided in this Article; provided however, that these

approval requirements shall not apply to Developer or an Afiiliate of Developer with respect to

(i) development of Common Areas, (ii) the installation of streets, walkways, utilities and other

public facilitiw to serve the Park, 0r (iii) any Improvements under construction by Developer as

12



BS1 357 - P467

of the date hereof or for which on the date hereof Developer has submitted building plans to, or

received a building pennit from, the applicable Governmental Entity.

4.3 Submission of Plans.

(A) Reguired Submissions. A Party or its designated reprwentative shall

prepare and submit to the ARB preliminary and final Plans as set forth below prior to, or

concurrently with the submittal of any such Plans to the applicable Governmental Entity.

(B) Preliminagx Plans. For its preliminary submission, the Party or its

designated representative shall submit at least the following: (i) a site plan (black/white

and color) and schematic dmign of area proposed for immediate development which
shows the location of all Improvements, easements, street rights-of-way, set-back lines,

walks, parking areas, off-street loading areas, driveways and outside storage areas; (ii)

building elevation drawings of each building face; (iii) a description of the proposed uses;

(iv) material(s) and color(s) of exterior finishes; and (v) exterior siglage.

(C) Final Plans. Afier the ARB has approved a Pany’s preliminary

submission, the Party or its dcsigmtcd rcpmscntativc shall prepare and submit to the

ARB such Patty’s proposed final Plans including detailed information in writing

regarding the proposed use of the Tract, copies of all applications .for permits and any
accompanying correspondence, site plans, erosion and sedimentation control plans and

other plans to be submitted for governmental approval, three (3) full sets of final

construction drawings and specifications showing or stating all aspects of the proposed

development and such other information as the ARB, in its reasonable discretion, shall

require. The final construction drawings and specifications shall include, without

limitation, the following:

(i) location of all Buildings, easements, street rights-of-way, set-back

lines, walks, driveways and curb lines;

(ii) layout and location of all parking areas (including location and

dimensions of all spaces, circulation aisles, curbs and bumpers), off-street loading

areas and all outside storage areas including identification and size of the material

to be stored and location and dimensions of all fencing and screening;

(iii) all landscaping, including location, height, spread, type and

number of trees and shrubs, location and type of all ground cover and lawn

material, existing trees and limits of clearing and grading and irrigation system;

(iv) location, height, intensity and fixture type of all exterior lighting;

(v) location, size and type of all pipes, lines, conduits and appurtenant

equipment and facilitiw for the transmission of sanitary sewage, storm water,

potable water and other utility services;

(vi) location, size and type of all fencing;
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(vii) architectural floor plans, building elevations, wall sections and

details of each Building, exterior building material(s) and color(s) information,

including samples;

(viii) temporary construction sign design and permanent sigl design;

(ix) site coverage data and calculations, parking data and calculations,

including base data for projected needs and site drainage data and calculations

including finished contour lines and spot elevations; and

(x) such other data as may be specified in the Development Guidelines

or reasonably required by the ARB.

4.4. Amroval of Plans.

(A) The ARB shall have the right to disapprove the Plans submitted to it if (i)

the Plans are incomplete, (ii) the Plans are not in accordance with this Declaration or the

Development Guidelines, (iii) the Plans do not comply with Applicable Legal

Requirements, or (iv) the ARB determines, in its reasonable discretion, that the Plans, or

any part thereof, arc contrary to the best interests of the Park and the Panies. The ARB
may base its approval or disapproval on, among other things, the architectural design

concept, the adequacy of Tract dimensions, conformity and harmony of external dwigl
with neighbon'ng Tracts and types of operations and uses thereof, relation to topogaphy,

grade and finished ground elevation of the Tract being improved to that of neighboring

Tracts, proper facing of main elevation with respect to nearby streets, conformity to the

overall plans for the development of the Park, conformity of the Plans to the purpose and

general plan and intent of this Declaration and such other factors as the ARB, in its sole

reasonable discretion, deems relevant. The foregoing notwithstanding, nothing in this

Declaration shall require the ARB to approve the Plans for Improvements on a Tract on

the grounds that the layout, desigl and/or other aspects of such Improvements are the

same or substantially the same as the layout, desigl and other aspects of Improvements

approved for another Tract and nothing in this Declaration shall require the ARB to

critique the interior dimensions or interior finishes of a Building nor require any Party to

submit such interior dimensions or interior finishac as part of its Plans.

(B) In any case where the ARB shall disapprove any Plans submitted

hereunder or shall approve the same only as modified or upon specified mnditions, notice

of such disapproval or qualified approval shall be g‘ven to the Party submitting such

Plans within thirty (30) calendar days afier the ARB declares the submission complete by
written notice to the Party, and such notice of disapproval or qualified approval shall be

accompanied by a statement of the specific reasons therefor.

(C) The ARB shall not be required to review any Plans unless and until the

submitted Plans contain all the items required by this Article, and such thirty (30)

calendar day review pen'od shall not commence until the ARB declaws the submission

complete by written notice to the submitting Party. In the event that a submission is

deemed incomplete by the ARB, the ARB shall provide written notice to the submitting

Party within thirty (30) calendar days afler the receipt of Plans. If the ARB fails to
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approve, disapprove or request any additions or supplemental information relating to any
preliminary or final Plans within thirty (30) calendar days afier the ARB declares the

submission complete by written notice to the Party, then such Plans shall be deemed to

have been approved, but only to the extent that such Plans comply with the Development
Guidelines, if any.

(D) If work is not commenced within nine (9) months from the date the ARB
approves the Plans for such work, then such approval shall be decmed revoked by the

ARB, unless the ARB, in its sole discretion, extends the time for commencing work. All

work covered by such approval shall be completed within two (2) years afier the

commencement thereof, except for such period of time as such completion is rendered

impossible or would wsult in geat hardship due to stn'kw, fires, national emergencies,

critical materials shortages, or other intervening form beyond the control of the Pany or

Permittee, unlxs the ARB, in the exercise of commercially reasonable discretion, extends

the time for completion. Fo'r the purposes of this Declaration, work on an Improvement
shall be deemed t0 have “commenced” when the Improvement site has been graded and,

in the case of Buildings, footings or foundations have been poured or otherwise installed.

Notwithstanding the foregoing, to the extent construction is delayed as a result of matters

of “force majeure” or due to a Party’s default under a construction loan (which results in

a stoppage of fimding) then in such event extensions of time for completion of

construction will be granted upon requwt.

(E) The approval by the ARB of any Plans, and any requirement by the ARB
that the Plans be modified, shall not constitute a warranty or representation by the ARB
of the adequacy, technical sufficiency or safety of the Improvements described in such

Plans, as the same may be modified, and the ARB shall have no liability whatsoever for

the failure of the Plans or the Improvements to comply with Applicable Legal

Requirements or to comply with sound engineering, architectural or construction

practices. In addition, in no event shall Developer or the ARB or its members or any
agent of either of the foregoing have any liability whatsoever to a Party, a contractor or

any other Person for any costs or damages (consequential or otherwise) that may be

incurred or suffered on account of the ARB’s approval, disapproval or conditional

approval of any Plans or the gaming of any variance or for any defects in any work
performed according to any approved Plans.

(F) If the ARB has the Plans reviewed by an architect or other desigI

professional (including, without limitation, a member of the ARB who is an architect or

other design professional), then the Party submitting such Plans for approval shall pay the

reasonable costs actually incurred by the ARB in the exercise of its commercially

reasonable discretion in obtaining such professional review.

4.5 Compliance with Plans. Afler approval by the ARB of the Plans for an

Improvement, such Improvement shall be constructed, erected, maintained, altered and/or

enlarged substantially in accordance with the approved Plans. No construction or use that is

materially inconsistent with, in addition to, or different from the approved Plans as determined in

thc sole discretion of the ARB, shall be commenced or permitted until Plans reflecting such

change or addition have been submitted to and approved by the ARB in accordance with this

Article.
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4.6 Liabilig for Violation. In addition to other remedies provided for in this

Declaration, any Person violating any provisions of this Anicle shall be liable for all costs

incurred by Developer or the ARB or any other Person who seeks to enjoin or otherwise remedy
such violations, including, but not limited to, reasonable and actual attomcys’ fees and court

costs.

4.7 Building Permit. A Party shall not apply for a building permit for a substantial

or material exterior Improvement, until afier the Party has received approval fi'om the ARB in

accordance with this Article.

ARTICLE V
ASSOCIATION, MEMBERSHIP, DUTIES AND POWERS, AND ADMINISTRATION

5.1 Authorig. This Declaration shall be administered by the Association Board.

5.2 Pronem Owners Association. At any time prior to the conveyance of the final

Tract in the Park, Developer may establish the Property Owner’s Association which shall be a

North Carolina not-for-profit corporation for the purposes set forth herein. The Association will

be governed by the Association Board pursuant to this Declaration, the Articles of Incorporation

0f the Association, the Bylaws of the Association, and the Rules and Regulations, if any, adopted

by the Association Board with respect to the use and enjoyment ofthe Common Areas.

5.3 Parties as Members. Every Party including Developer shall be a member of the

Association (each a “Member”). Membership shall not be separated from ownership of any
Tract. Upon the recordation in the Register of Deeds’ Office of Mecklenburg County, North

Carolina of a deed to a Tract, the membership of the selling Party shall cease, and the purchasing

Party shall become a member of the Association.

5.4 Membershi and Votin
°

hts. Developer and every Party, for so long as it

owns a Tract, will be a Member of the Association; and any Person owning more than one Tract

will have a Membership in the Association with respect to each Tract owned. In the event that a

Tract is owned by more than one Person, voting and use rights applicable to the Tract will be as

provided in this Declaration. The rights and privileges of a Membership may be exercised by the

Party. The Association will have two (2) classes of Membership: Class “A” and Class “B”, as

follows:

(A) The Class “A” Members will be the owners of Tracts other than

Developer, for so long as Developer is the Class “B” Member. Class “A” Members will

be entitled to one (l) vote for each one hundredth (l/lOOth) (rounded to the next fill] one

hundredth (1/100th)) of an acre or fiaction thereof comprising the Tract(s) that it owns.

Where a Tract is owned by more than one Person, the vote with rwpect to such Tract will

be exercised as determined by the owners of such Tract as certified in writing to the

Secretary of the Association prior to any vote; and in the absence of, such certification,

the vote of such Tract will be suspended if more than one person seeks to exercise such

voting rights.

(B) The Class “B” Member will be Developer, and any single successor or

assig'Jee of Developer which is designated as such in a recorded instrument executed by
Developer. The Class “B” Member will be entitled to ten (10) votes for each one
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hundredth (l/lOOth) (rounded to the next full one hundredth (l/lOOth)) of an acre within

the Park that it owns. For so long as Developer’s Class B membership exists and to the

extent not otherwise provided by Applicable Legal Requirements, this Declaration or the

Association’s Bylaws or Articlm of Incorporation (as they may be amended and

restated), the vote of the Class B member shall be required for any vote of the

membership to pass. The Class B membership shall terminate on the earliest of the

following:

(i) the date on which Developer ceases to own any Tract;

(ii) the date on which Developer executes and records in the Register

of Deeds’ Office of Mecklenburg County, North Carolina an amendment to this

Declaration tenninating the Class B membership (which amendment shall not

require the consent of any other Party); or

(iii) December 31, 2046.

Upon termination of the Class B membership, the Class “B” Member shall become a

Class “A” Member with respect to any Tracts owned by such Member.

5.5 Board of Directors. The Association Board shall consist of three (3) Directors

unless otherwise provided in the Bylaws of the Association. Notwithstanding the voting rights

set forth in Section 5.4, during the period of Developer’s Class “B” membership, Developer shall

be entitled to appoint all of the members of the Association Board (and such members may be

affiliates or employees of Developer). Any vacancy in the Association Board created by the

death, resignation or removal of a director shall be filled by a person appointed by Developer if

such vacancy occurs during the period of Developer’s Class “B” membership or by the

remaining directors if the vacancy occurs after the period of Developer’s Class “B” membership.

5.6 Sanctions. The Association Board may suspend the voting n'ghts of any Member
that is subject to any Assessment under this Declaration during any period in which any such

Assessment shall be past due; provided, however, that upon payment of such Assessment the

voting fights of such Member shall automatically be restored prospectively but not retroactively.

The Association Board may, as a Special Assessment, assess chargw against any Party for any

violation of this Declaration or the Rules and Regulations by the Paxty or any Pennittee of the

Party’s Tract, provided that the Party shall be given an opportunity to be heard and to be

represented by counsel before the Association Board. Notice of the hearing, including the

charges or other sanctions that may be imposed, shall be g’ven in the manner notices are given to

Members under the Bylaws of the Association at least ten (10) business days before the hearing.

5.7 Articles and Bylaws to Govern. Except to the extent expressly provided in this

Declaration, all of the rights, powers and duties of the Association and the Members, including

the Member’s voting rights, shall be governed by the Articles of Incorporation and the Bylaws of

the Association. However, in the event of any conflict or inconsistency between the provisions

of this Declaration and the provisions of such Articles of Incorporation or Bylaws, this

Declaration shall control.

5.8 Dissolution of the Association. The Association may be dissolved at a duly held

meeting at which a quorum is present upon the affirmative vote, in person or by proxy, of more
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than seventy-five percent (75%) of the votes cast by the Class “A” members and the Class “B”

member (if existing) (herein, collectively referred to as the “Approving Parties”) provided that

each and all such Approving Parties have procured the consent of any Mortgagee of the

respective Approving Parties’ Tracts within the Park. Prior to dissolution of the Association,

other than incident to a merger or consolidation, the assets of the Association shall be gamed,
conveyed and assiged to another nonprofit corporation, association, trust or other organization

devoted to similar pmposes. A technical or administrative termination of the Association for

failure to pay annual assessments to the Secretary of State of North Carolina shall not trigger the

dissolution of the Association and the provisions of this Section.

ARTICLE Vl
ASSESSMENTS

6.1 Covenant for Assessments. The Parties covenant and agree to pay, and each

subsequent Party by acceptance of a deed to any portion of the Park (other than Exempt
Property) is deemed to covenant and agee to pay, as applicable, General Assassmcnts and

Special Assessments as provided in this Declaration and in the Bylaws.

6.2 General Assessments. General Assessments shall be assmsed annually and shall

be paid annually or in more frequent intervals as shall be specified by the Association Board.

General Assessments shall be assessed to cover the anticipated annual Common Afea
Maintenance Costs and Park Expenses; carrying out the duties of the Association under this

Declaration, including the establishment of reasonable reserves for the Association’s duties

under this Declaration and for such other purposes as may be authorized by or pursuant to the

Articles of Incorporation or Bylaws of the Association. Until the Association is formed,

Developer shall adopt an annual budget for each fiscal year, which budget shall provide for the

annual level of General Assessments (including provision for reserves and physical damage
insurance deductibles). A copy of that budget, along with written notice of the General

Assessments and due dates shall be sent to every Party subject thereto. General Assessments

shall be established and increased or decreased fiom time to time by the Association Board

pursuant to the Bylaws.

6.3 Special Assessments. In addition to the General Assessments, the Association

Board may levy Special Assassments as provided in this Section. The Association Board may
levy a periodic Special Assessment if the purpose in doing so is found by the Association Board

to be required in order to permit the Association to perform its duties and responsibilities under

this Declaration and the proceeds of such assessment are used for the payment of extraordinary

Common Area Maintenance Costs and Park Expensw including capital expenditures. Other than

a Special Assessment assessed against an individual Party for violation of this Declaration or a

failure to pay a Special Assessment, in the event that any Special Asswsmcnt is in an amount

geater than the General Assessment for the same year, then no such Special Assassment shall be

levied without the approval of a majority of the votes, in person or by proxy, cast by the Class
“A” members and the Class “B” member (if existing) at a meeting duly called for such purpose;

provided however, for the purposes of a Special Assessment geater than the General Assessment

for any one year, the Class A Members and the Class B Member shall each be entitled to one (1)

vote for each one hundredth (1/100‘") of an acre or fraction thereof of an acre owned by the Class

A or Class B member; otherwise, any such reasonable Special Assessment may be established by
the Association Board without a vote of the Members. The foregoing notwithstanding, any
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Special Assessment may bc rescinded by a majority of the votes, in person or by proxy, cast by
the Class “A” members and the Class “B” member (if existing) who are voting in person at a

meeting duly called for such purpose, convened in accordance with the Bylaws within sixty (60)

calendar days afier receipt of the notice of such assessment. Written notice of Special

Assessments and due data: shall be sent to each Pany. The amount of any Special Assessment,

or the limit on Special Assessments, established by this Section shall not apply to any charge,

fee, penalty, or other sum which may be levied on or due and payable by any Patty or Occupant
under any other provision of this Declaration, even if such charge, fee, penalty or other sum is

termed a Spccial Assessment.

6.4 Apgortionment.

(A) Assessments will be allocated and assessed by the Association among the

Class “A” members presumptively based upon a percentage obtained fiom a calculation

where the numerator is the square footage of all Buildings on a Party’s Tract, and the

denominator is the square footage of all Buildings in the Park.

(B) Notwithstanding the presumption set forth above, the allocation and

assmmmt set fonh above shall be subject to the following:

(i) Where feasible, no Owner shall be obligated to pay a share of the

Common Area Maintenance Costs and Park Expenses attributable to any access

drive and/or Common Utility Facility that such Tract does not connect to or is

otherwise not benefitted by (directly or indirectly), as reasonably determined by
Developer and/or the Association, and the Parties whose Tracts are bcnefitted by
such acms drives and/or Common Utility Facility shall be obligated to pay for all

Common Area Maintenance Cost and Park Expenses in connection therewith

based on the allocation set forth in Section 6.4(A) above solely with respect to the

Party’s Tract(s) that arc benefitted thereby (or in such other manner as the Parties

benefitted thereby may determine by written agreement delivered to the

Association and Developer).

(ii) If Developer and/or the Association determines, in its reasonable

discretion, that the allocation of the Common Area Maintenance Costs and Park

Expenses on the basis set forth in Section 6.4{A) above is inequitable or will not

reimburse Developer or the Association for all Common Area Maintenance Costs

and Park Expenses incurred, then Developer and/or the Association, in its

reasonable discretion, shall calculate each Party’s share of the Common Area

Maintenance Costs and Park Expenses based on a formula or other process of

allocation that Developer and/or the Association detenninw to be more equitable

or appropriate, taking into account the proportionate use of the Common Areas

that Developer or the Association determines to be attributable to each Tract

(including, by way of example, taking into account the amount of impervious

surfaces and/or parking areas constructed 0n any Tract and the related impact on

the Common Utility Facilities and Common Area Improvements). Without

limiting the generality of the foregoing, Developer and/or the Association may
allocate and assess each Tract that is improved with a Building with a minimum
square footage using a thirty percent (30%) Tract coverage ratio that assumes the
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square footage of the Building(s) on such Tract covers thirty percent (30%) of the

overall acreage of such Tract.

6.5 Reconciliation. Within one hundred twenty (120) days afier the end of each

calendar year, the Association shall provide each Patty with a statement certified by the

Association setting fonh the actual Common Area Maintenance Costs and Park Expenses, and

such Party’s share thereof. If the amount paid by a Party for such calendar year shall have
exceeded its share, the Association shall refund the excess to such Party at the time such certified

statement is delivered, or if the amount paid by a Party for such calendar year shall be less than

its share, such Patty shall pay the balance of 1ts share to the Association within thirty (30) days

afler receipt of such certified statement.

Within six (6) months aficr receipt of any such certified statement, each Party shall have

the right to review the books and records of the Association pertaining to the operation and

maintenance of the Common Area for the calendar year covered by such certified statement. The
Party reviewing such books and records shall notify the Association of such proposed review at

least fifieen (15) days prior to the designated review date. Each Party shall have the right to

review each calendar year’s expenses only once. In the event that such review shall disclose any
error in the determination of the Common Area Maintenance Costs and Park Expenses, or in the

allocation thereof to a Tract, an appropriate adjustment shall be made forthwith unless the

Association disputes the results of the review, in which event the Association and such Patty

shall in good faith attempt to twelve the dispute prior to seeking judicial determination. The
cost of any review shall be assumed by the reviewing Party unless such Party shall be entitled to

a refund in excess of five percent (5%) of the amount calculated as such Party’ s annual share of

Common Area Maintenance Costs and Park Expenses for the calendar year, in which case the

Association shall pay the reasonable cost of such review.

6.6 Liabilig for Assessments. The Assessments and other charges provided in this

Declaration, together with interest thereon and costs of collection thereof, as hereinafier

provided, shall be a charge on the Tracts and Improvements thereon and shall be a continuing

lien upon the Tract(s) against which each such Assessment is made. Each such Assessment,

together with late charges, interact, costs and reasonable and actual attomeys’ fees, shall also be

the personal obligation of the Person who was the owner of such Tract at the time when the

Assessment fell due. No Party may waive or otherwise avoid liability for the payment of the

Assessments provided for herein by non-use of the Common Area or abandonment of its

Tract(s). Notwithstanding the foregoing, the managers, members, partners, officers, directors,

employees or shareholders of a Party which is an entity will have no personal liability for the

Assessment obligations of the entity Party‘

6.7 Remedies in Event of Default. If any Party fails to pay an Assessment when due

and payable, the Assessment shall be subject to a late charge in the amount of five percent (5%)
of the delinquent Assessment and shall bear interest fiom the due date at the Default Interest

Rate, but in no event greater than the highwt rate allowed by law. If an Assessment is not paid

by the due date, it shall become delinquent and the Association may thereafier send a notice of

such delinquency to the Party, in conformity with the provisions of Section 9.4, stating that if the

delinquent Assessment is not paid in full within thirty (30) calendar days afier the date of such

notice the Association may thereafier file a written notice of such delinquency (the “Lien

Notice”) in the Register of Deeds’ Office of Mecklenburg County, North Carolina to evidence
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the lien upon the Tract against which such Assessment was made. Such Lien Notice, setting

forth the amount of such unpaid Assessment, the name of the owner of the Tract and the legal

description 0f the Tract shall be signed by an officer of the Association and shall be recorded in

the Register of Deeds’ Office of Mecklenburg County, North Carolina. Subject to the provisions

of Sections 6.8 and 6.9 hereof, the Association may foreclose the lien for the Assessments

provided for in this Declaration in the same manner as provided for the foreclosure of mortgages,

vendor’s liens and liens of similar nature. The Association may also secure and collect

Assessments by any other means permitted by Applicable Legal Requirements. In addition,

either in the first instance or for deficiency following foreclosure, the Association may bring an

action at law to collect such indebtednws against the owner personally obligated to pay the same.

Interact, late chargw, costs and reasonable and actual attomeys’ fees of any such action,

including the cost of filing the Lien Notice, shall be added to the amount of the Assessments due
and shall be secured by the Assessment lien.

6.8 Subordination of Lien to Mortgages. Notwithstanding any provision hereof to

the contrary, the lien upon each of the Tracts securing the payment of the Assessments shall be
pn'or to all other subsequent liens and encumbrances except (i) real mtate tax liens on such

Tracts, (ii) liens and encumbrances including Mortgage liens recorded prior to this Declaration,

and (iii) liens and encumbrances for sums unpaid on and owing under any Mortgage, whether or

not such sums are advanced before or afier the filing of the Lien Notice as to such Asswsments.
The sale or transfer of any Tract pursuant to foreclosure of a Mortgage or any proceeding in lieu

thereof shall extinguish the lien of such Assessments as to payments which became due prior to

such sale or transfer and the purchaser at foreclosure or the grantee under the deed in lieu of
foreclosure shall not be liable for any Asswsments against such Tract that became due prior to

the date of acquisition of title by such purchaser or gantee; otherwise, no sale or transfer shall

relieve such Tract fi‘om liability for any Assessments thereafler becoming due or fiom the lien

thereof.

6.9 Non—disturbance‘and Attornment. 1n the event the Association forecloses on

any portion of the Park to enforce its lien(s) as provided in Section 6.7 above, with respect to any
bona fide written lease (herein a “Iease”) of all or any portion of such foreclosed property,

provided the tenant under any such Lease (herein a “Tenam”) atloms to the Purchaser (as defined

below), the Lease shall not be terminated, nor shall the Tenant’s use, possession, or enjoyment of

the leased premises be interfered with, nor shall the leasehold estate be affected in any other

manner, in any foreclosure or any action or proceeding instituted under or in connection with this

Declaration or in the case the Association takw possession of the leased premisas pursuant to

any provisions of the Declaration. Any foreclosure action or proceeding so instituted shall be

expressly subject to any such Lease.

If the interwt of the landlord under any such Lease (herein a “Landlord”) shall be

transferred by reason of foreclosure or other proceedings for enforcement of this Declaration, the

Tenant shall be bound to the person or entity acquiring the interest of Landlord as a result of any

such action or proceeding as described in the first paragraph of this Section (herein a

“Purchaser”), and the Purchaser shall be bound to Tenant under all of the terms, covenants, and

conditions of the Lease for the balance of the term thereof remaining and any extensions or

renewals thereof which may be affected in accordance with any option thercforc in the Lease,

with same force and effect as if the Purchaser were the Landlord under the Lease, and attomment

to be effective and self-operative without the execution of any further instruments, upon
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Purchaser succeeding to the interest of Landlord under the Lease. Subject to the provisions of -

subparagraph (a) above, the respective rights and obligations of Tenant and Purchaser upon such

attomment, to the extent of the then remaining balance of the term of the Lease and any such

extensions and renewals, shall be and are the same as set forth in the Lease.

6.10 Exemgt Promrg. The following property shall be exempt from the

Assessments and liens created herein: (i) any Tract so long as the same is owned by Developer

except for any Tract owned by Developer on which a Building has been constructed, in which
case the Assessments shall commence on the first day of the month following the date on which
the applicable Governmental Entity issues a certificate of occupancy (temporary or permanent)

for the Building; (ii) all propeIties dedicated to and accepted for maintenance by a Governmental

Entity; and (iii) all Common Areas. Collectively, the property refen'ed to in clauses (i), (ii) and

(iii) of the preceding sentence shall constitute the “Exempt Property”.

ARTICLE VH
MAINTENANCE AND REPAIR

7.1 Utilig Lines and Common Areas.

(A) Subject to the joint maintenance provision set forth in Sections 7.2 and 7.3

below, each Party shall maintain and repair, or cause to be maintained and repaired, in a

good state of repair and safe condition, all Utility Lines separately serving its Tract

regardless of where located. Any maintenance and repair of non-dedicated utilities

located on another Party’s Tract shall be performed: after two (2) weeks’ notice to such

other Party (except in an emergency the work may be initiated with reasonable notice);

after normal businws hours whenever possible; and in such a manner as t0 cause as little

disturbance in the use of such other Party’s Tract as is practicable under the

circumstancas. Any Party (and Occupant) performing or causing to be performed

maintenance or repair work shall promptly pay all costs and expenses associated

therewith shall diligently complete such work as quickly as possible, and shall promptly

clean the area and rmtorc the affected portion of the Common Area to a condition equal

to or better than the condition which existed prior to the commencement of such work.

(B) Subject to the joint maintenance provision set forth in Sections 7.2 and 7.3

below, each Party shall maintain, repair and rmtore or cause to be maintained, repaired

and restored the Common Area on its Tract in a sightly, safe condition and good state of

repair. The unimproved Common Area shall be seeded with grass and landscaped, and

then mowed and maintained and kept litter flee. The minimum standard of maintenance

for the improved Common Area shall be comparable to the standard of maintenance

followed in other first class businms park developments of comparable size in and around

Charlotte, North Carolina, and in all cases in compliance with all Applicable Legal

Requirements, and the provisions of this Declaration. All Common Area Improvements

shall be repaired or replaced with materials at least equal to the quality of the materials

being repaired or replaced so as to maintain the architectural and aesthetic harmony of the

Park as a whole. Each Party shall operate, manage and maintain the Common Area on its

Tract, and shall maintain the sidewalk areas in front of all Buildings on its Tract, in good

condition and repair, clean and free fiom water, snow and ice, litter and debris, and

adequately drained, in a manner which is consistent with the custom and practice
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employed in similar businws park deveIOpments of comprisable size in and around
Charlotte, North Carolina. Each Party shall also maintain and repair, at its sole cost, any
exterior shipping/receiving dock area, any truck ramp or truck parking area, and any
refuse, compactor, or dumpster area located on its Tract.

7.2 Association Maintegance of Common Area.

(A) The Association (or Developer prior to establishment of the Association)

shall operate, maintain, repair and replace (i) the Common Area of the Park, (ii) any
public rights-of-way that are required to be maintained by the Association or Developer

(notwithstanding any public dedication of such rights-of-way to a Governmental Entity)

and all improvements and landscaping located therein; and (iii) any other offsite

infiastructure facilitiw and/or easement areas that the Association (or Developer) is

obligated to maintain pursuant to any applicable easement or other ageement for such

infi'astructure, facilities and/or easement areas bcnefitting the Park, all in accordance with

the requirements of Section 7.1 above. The Association and Developer, and their

rwpectivc agents and employees shall have a license to enter upon each Tract to

discharge the duties to operate, maintain, repair and replace the Common Area.

(B) In the event any of the Common Area is damaged 0r destroyed during the

term of this Declaration, the Association shall repair or restore such Common Area and

include such cost and expense as Common Area Maintenance Cost, unless such damage
or destruction was caused by the Party upon whose Tract such Common Area is located,

and then in such case, such Pany shall repair or rwtore such Common Area at its sole

cost and expense with all due diligence.

7.3 Building Improvements.

(A) Afier completion of construction, each Party covenants and agrees to

maintain and keep all Buildings located on its Tract in first-class condition and state of

repair, in compliance in all respects with all Applicable Legal Requirements, and in

compliance with the provisions of this Declaration. Each Party further agrees to store all

trash and gaIbage in enclosed dumpster containers and to arrange for regular removal of

such trash or garbage.

(B) In the event any Buildings are damaged by fire or other casualty (whether

insured or not), the Party upon whose Tract such Buildings are located shall, subject to

Applicable Legal Requirements and insurance adjustment delays, immediately remove
the debris resulting from such event and provide a sightly barrier, and within a reasonable

time thereafler shall either (i) repair or restore the Building so damaged to a complete

unit, such repair or restoration to be performed in accordance with all provisions of this

Declaration, (ii) erect another Building in such location, such construction to be

performed in accordance with all provisions of this Declaration, or (iii) in the event of a

complete loss to a Building, raze any remaining portion of the Building, remove all debris

and cause the affected areas to be gaded and seeded and maintained by Party in a clean

and safe condition and in accordance with this Declaration and all Applicable Legal

Requirements. Such Party shall have the option t0 choose which of the.foregoing
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alternatives to perform, but such Party shall be obligated to perform one of such

alternatives.

ARTICLE VIII

OPERATION OF THE PARK

8.1 Uses.

(A) The Park shall be used for all uses currently permitted under any
applicable Mecklenburg County, North Carolina zoning codes.

(B) No Party shall seek to change a zoning classification for any Tract, or to

secure a zoning variance, special use exception or variance, or exception from applicable

building standards, setbacks, other use restrictions, or subdivision control ordinances

(collectively, the ”Zoning Changc(s)") for any Tract (unlws Developer and/or the

Association approves in writing the proposed Zoning Change). If Developer seeks a

Zoning Change for a Tract that Developer owns, or if Developer, in its sole discretion,

approvw in writing any Party’s proposal to seek a Zoning Change, then (unless the

Zoning Change involves a material change in the use of the Tract that unreasonably will

interfere with the lawful and intended use of another Tract) each Pany shall: (i) be

deemed to have consented to the Zoning Change; and (ii) execute any and all documents

that Developer, in its sole discretion, determines to be necessary or appropriate, stating,

representing, certifying, or aclmowledging that the Party consents to the Zoning Change.

(C) The following uses shall not be permitted within the Park:

(i) Any mobile home park, trailer court, labor camp, junkyard, or
- stockyard (except that this provision shall not prohibit the temporary use of

construction trailers during periods of construction, reconstruction, or

maintenance);

(ii) Any dumping, disposing, incineration, or reduction of garbage

(exclusive of garbage compactors located near the rear of any building);

(iii) Any living quarters or sleeping apartments (provided that hotels

are allowed upon receipt of a conditional use permit fi'om the City of Charlotte

and obtaining any other permits or approvals that may be required by Applicable

Legal Requirements);

(iv) Any veterinary hospital or animal raising facilities, provided that a

veterinarian’s office shall be permitted and the provision of veterinary services as

part of a typical pet store operation shall also be permitted;

(v) Any establishment primarily selling or exhibiting pornographic

materials or drug-related paraphernalia;

(vi) Any flea market or dance hall; or
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(vii) Any gambling facility or operation, including but not limited to:

ofi-track or sports betting parlor; table games such as black-jack or poker; slot

machines, video poker/black-jack/keno machines or similar devices; or bingo hall.

(D) No Party (or Occupant) shall use, treat, dispose, release, store, generate or

install any Hazardous Materials in or about any Tract in the except in the ordinary course

of its usual business operations conducted thereon and in compliance in all rwpects with

Applicable Legal Requirements, and any such use shall at all times be in compliance with

all Environmental Laws. Notwithstanding the tenns of the immediately preceding

sentence, a Party (and/or any Occupant) may use, store and distribute fiom any Tract in

the Park ordinary office supplies and common industrial and household cleaning solvent

and lubricant materials used in the ordinary course of businms, all or any 0f which may
be classified as Hazardous Materials, so long as each such use, storage and distribution is

in compliance with all Environmental Laws. Each Party shall indemnify, protect, defend

and hold harmless the other Partias fiom and against all claims, suits, actions, demands,

costs, damagw and losses of any kind, including but not limited to costs of investigation,

litigation and remedial response, arising out of any Hazardous Material used or permitted

to be used by such Pany, whether or not in the ordinary course of business. Nothing

contained in this Subsection (D) shall be binding upon any “Party” which is a mortgagee

of any Tract and which has become a “Party” as a result of the foreclosure of its

mortgage or the conveyance of such Tract to such mortgagee in lieu of such foreclosure.

8.2 Lighting. Each Pany further shall keep any exterior building security lights on
from dusk until dawn. During the term of this Declaration, each Party shall have an irrevocable

license from each other Party for the purpose of permitting the lighting fiom one Tract to

incidentally shine on the adjoining Tract.

8.3 Occupant Signs.

(A) No freestanding sign shall be permitted within the Park except as

approved by the ARB in its sole discretion. The ARB shall have the right, in its sole

discretion, to approve the design and size of all fimtmding sigms, including the panel

inserts.

(B) All building sigls erected within the Park shall be subject t0 all Applicable

City and Legal Requirements and the prior written approval of the ARB, which may be

withheld by Developer in its sole discretion.

(C) If Developer or the Association erects a monument sigI at the Park, then

each Party who maintains a sign panel on such monument siga shall pay its prorata share

of the costs associated with the maintenance, repair, or replacement or reconstruction of

such sign, and of all costs with reSpect to the insurance and operation of such sign, all of

which costs shall be paid to Developer or the Association, as applicable, on a monthly

basis together with such Party’s share of Common Area Maintenance Costs and Park

Expenses. Such prorata share shall be a fraction, the numerator which shall be the square

footage of such Party’s panel, and the denominator which shall be the aggegatc square

footage of all Occupants siga panels maintained on such sign. Each Party who maintains

a sigl panel on such sign shall also be responsible for the maintenance, repair and

25



BS1 357 - P480

replacement of such sign panel. Developer shall have the right, in Developer’s sole

discretion, to determine which Parties are permitted to maintain a sign panel on such sign,

and otherwise change or relocate any existing Sig] panels on such sig1 (including the

right to subdivide any such sign panels).

8.4 Insurance.

(A) Bach Party (and its Occupants) shall maintain or cause to be maintained in

full force and effect commercial general liability insurance in an amount of not less than

Two Million and no/lOO Dollars ($2,000,000.00) per occurrence, and excess liability

insurance in an amount of not less than Five Million and no/l 00 Dollars ($5,000,000.00).

(B) Each Party (“Indemnitor”) covenants and agees to defend, protect,

indemnify and hold harmlws each other Party and its rwpective mortgagees and

Occupants (together, “Indemnitees”) from and against all claims, including any action or

proceedings brought thereon, and all costs, losses, expenses and liability (including

reasonable attomey’s fees and cost of suit) arising fi-om or as a result of the injury to or

death of any Person, or damage to the property of any Person occurring anywhere within

the Park to the extent caused by the negligence or willful act or omission of such

Indemnitor or its Occupants or Pcrmittces.

(C) Effective upon the commencement of construction of any Building on its

Tract and so long as such Building exists, a Party (or the Occupant of such Building or

any contractor performing construction activities) shall carry, or cause to be carried,

casualty insurance (including, without limitation, builder’s risk insurance during the

period of any construction activities) with “extended” or “all-ris ”
coverage, in the

amount of 100% of fill] replacement cost thereof (excluding footings, foundations or

excavations).

(D) Prior to commencing any construction activities within the Park, each

Party (or its Occupants or Permittees) (it being the responsibility of the Party on whose
Tract such work is to be performed to ensure that coverage is obtained) shall obtaih or

require its contractor to obtain and thereafier maintain so long as such construction

activity is occum'ng, at least the minimum insurance coverages set forth below:

(i) Workers’ Compensation — statutory limits;

(ii) Employers’ Liability — $500,000;

(iii) Comprehensive General/Commercial General Liability and

Business Auto Liability as follows:

(a) Bodily Injury — $ l ,000,000 per occurrence;

(b) Property Damage — $1 ,000,000 per occurrence;

(c) Independent Contractors Liability; same coverage as set

forth in 5.4(A) and (B) above;
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(d) Products/Completed Operations Coverage which shall be

kept in effect for two (2) years afier completion of work;

(e) “Broad Fonn” Property Damage Endorsement;

(f) “‘Personal Injury” Endorsements; and

(g) “Blanket Contractual Liability” Endorsement.

If the construction activity involves the use of another Party’s Tract, then such other

Party (and its respective moxtgagees, if any, and Occupants) shall be an additional

insured and such insurance shall provide that the same shall not be canceled, or reduced

in amount or coverage below the requirements of this Declaration, without at least thirty

(30) days prior written notice to the named insureds and each additional insured. If such

insurance is canceled or expires then the constructing Party shall immediately stop all

work on or use of the other Party’s Tract until either the required insurance is reinstated

or replacement insurance obtained.

(E) Each Party (the “Releasing Patty”) hereby releases and waives for itself,

and each Person claiming by, through or under it, each other Party (and its Occupants and

Pennittees) (the “Released Party”) from any liability for any loss or damage to all

property located upon the Releasing Patty’s Tract, which loss or damage is of the type

covered by the insurance (including deductible, coinsurance, and self—insurance portions)

required to be maintained by the Releasing Party under this Declaration or otherwise

insured against, irrespective either of any negligence on the part of the Released Party (or

its Occupants or Permittees) which may have contributed to or caused such loss, or of the

amount of such insurance required or actually carried, including any deductible,

coinsurance, or self-insurance reserve. Each Party agrees to use its reasonable efforts to

obtain, if needed, appropriate endorsements to its policia of insurance with r&spect to the

foregoing release; provided, however, that failure to obtain such endorsements shall not

afiect the release hereinabove given. For pmposes of this Subsection (E), to the extent

that any Party may have elected to not insure the risks required to be insured against

hereunder (including deductible portions and coinsurance amounts), then said Party shall

be deemed to have cam'ed such insurance.

(F) A11 insurance required by this Section shall be procured fiom companies

licensed in the State of North Carolina and shall be rated by Best’s Insurance Reports not

less than A/VIII. All insurance may be provided under (i) an individual policy covering

this location, (ii) a blanket policy or policies which includes other liabilities, propertix

and locations of such insun’ng Person; provided, however, that if such blanket

commercial general liability insurance policy or policies contain a general policy

aggregate of less than $20,000,000, then such insun'ng Person shall also maintain excess

liability coverage necessary to establish a total liability insurance limit of $20,000,000, or

(iii) a combination of any of the foregoing insurance progams. To the extent any
deductible is permitted or allowed as a part of any insurance policy carried by a Person in

compliance with this Section, such Person shall be deemed to be covering the amount

thereof under an informal plan of self-insurance; provided, however, that in no event

shall any deductible exceed $50,000.00. Each Party (and its Occupants and Permittecs)
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furnish to any Party requesting the same, a certificate(s) of insurance evidencing that the

insurance required to be carried hereunder is in fill] force and effect. The insurance

required pursuant to Sections 8.4(A) through 8.4(C) above shall include the following

provisions:

(i) shall provide that the policy may not be canceled or reduced in

amount or coverage below the requirements of this Declaration, without at least

thirty (30) days prior written notice by the insurer to each insured and to each

additional insured;

(ii) shall provide for severability of interests;

(iii) shall provide that an act or omission of one of the insureds or

additional insureds which would void or otherwise reduce coverage, shall not

reduce or void the coverage as to the other named insureds; and

(iv) shall provide for contractual liability coverage with respect to the

indemnity obligation set forth herein.
'

8.5 Taxes and Assessments.

(A) Each Party shall pay, or cause to be paid, prior to delinquency, all taxes

and assessments (both general and special) with raspect to its Tract, the Buildings, and

Improvements located thereon and any personal property owned or leased by such Party

in the Park (including, without limitation, rental taxes), provided that if the taxes or

assessments or any part thereof may be paid in installments, the Party may pay each such

installment as and when the same becomes due and payable. Notwithstanding anything

of the contrary contained herein, “taxes and assessments” shall mean and include all

service payments to be made in lieu of taxes pursuant to Applicable Legal Requirements.

Nothing contained in this Subsection (A) shall prevent any Party fi‘om contwting at its

cost and expense any such taxes and assessments with respect to its Tract in any manner
such Party elects, so long as such contest is maintained with reasonable diligence and in

good faith. At the time as such contest is concluded (allowing for appeal to the highest

appellate court), the contesting Party shall promptly pay a1] such taxw and assessments

determined to be owing, together with all interest, penalties and costs thereon.

(B) In addition, each Party shall pay its prorata share of all taxes and

assessments (both general and special) with rwpect to the Common Areas serving the

Park. Each Party’s prorata share shall be determined in the same manner as set forth in

Sections 6.4 and 6.5 above, and shall become payable with rwpect to each Tract in the

same manner as set forth in Sections 6.4 and 6.5 above.

(C) Each Party acknowledges that the Park may be subject to tax increment

financing, City of Charlotte or State of North Carolina incentives or other financing

arrangements (collectively, “Community Reinvestment Area Incentivm” or “CRAI”), and

each Party shall cooperate with rxpect to Developer’s efforts to obtain CRAI and to

comply with all requirements of the applicable Govermnental Entity with respect t0

CRAI (including, without limitation, all reporting obligations set forth therein with

ICSpect to each Tract and the development, use and operation thereof). Each Party
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acknowledges that each Tract in the Park shall be subject and subordinate to such

ageements (and all amendments, extensions, renewals, and modifications thereof) as

may be entered into by Developer as may be required by the applicable taxing authority

with respect to CRAI, and that any and all of such agreements may be recorded of record

against, and be binding upon, each Tract, whether or not any such agreements are

recorded before or afler the date on which any such Party shall acquire its interest in its

Tract. The subordination of each Tract to a1] such ageements (and all amendments,
extensions, renewals, and modifications thereof) shall be sclf-Operative, and shall be

deemed efiective without the execution, delivery, and recordation of any further

instrument or agreement by any such Party, provided that each such Party shall, upon
request by Developer, execute, acknowledge, and deliver such fithher instruments and
agreements which may be required by DeveIOper to evidence that such Party’s Tract is

subject and subordinate to any such agcements (and to any such amendments,
extensions, renewals, and modifications thereof) and otherwise to implement such CRAI
and the payment of all services payments or other payments thereunder. So long as such

CRAI is in effect, each Party acknowleng that it will be required to make payments in

lieu of taxes to the applicable taxing authority, and each Party shall make such payments
in lieu of taxes. Each Patty further acknowledges that any and all payments made by the

applicable taxing authority to Developer with raspect to CRAI shall be and remain the

sole property of Developer. In addition, Developer may charge all Parties a reasonable

fee for the procurement of the CRAI that benefits the Park which shall be determined in

the same manner as set forth in Sections 6.4 and 6.5 above, and shall become payable

with respect to each Tract in the same manner as set forth in Sections 6.4 and 6.5 above if

any such fee is charged by Developer.

8.6 Liens. In the event 'any mechanic’s lien is filed against the Tract of one Party as a

result of services performed or maten'als furnished for the use of another Party (or its

Occupants), the Party (or Occupant) permitting or causing such lien to be so filed agrcw to cause

such lien to be discharged (or bonded ofl) within thirty (30) days afier receipt of notice of filing

and further agrees to indemnify, defend, and hold harmlws the other Party and its Tract against

liabilities, lossw, damagw, costs or expenses (including reasonable attorneys’ fees and cost of

suit) on account of such claim of lien. Nothing herein shall prevent a Party (or Occupant)

permitting or causing such lien from contesting the validity thereof in any manner such Party (or

Occupant) chooses so long as such contest is pursued with reasonable diligence and the lien is

bonded off in accordance with Applicable Legal Requirements.

8.7 Compliance. Each Party shall comply with (or cause compliance with) all

Applicable Legal Requirements relating to its Tract.

ARTICLE IX
MISCELLANEOUS

9.1 Default.

(A) The occurrence of any onc or more of the following events shall constitute

a material default and breach of this Declaration by the non-performing Party (the

“Defaulting Party”):
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(i) The failure to make any payment required to be made hereunder

within ten (10) days of receipt of written demand therefor, or

(ii) The failure to observe or perform any of the covenants, conditions

or obligations of this Declaration, other than as described in (i) above, within

thirty (30) days aficr the issuance of a notice by another Party (the “Non-

Defaulting Party”) specifying the nature of the default claimed or if such default

cannot be cured within such thirty (30) day period, then the failure to commence
to cure such default within such thirty (30) day period and to diligently pursue
such cure to completion thereafter.

(B) With respect to any default above, any Non-Defaulting Party shall have

the right, but not the obligation, to cure such default by the payment of money or the

performance of some other action for the account of and at the expense of the Defaulting

Party; provided, however, that in the event the default shall constitute an emergency
condition, the Non-Defaulting Party, acting in good faith, shall have the n'ght to cure such

default upon such advance notice as is reasonably possible under the circumstances or, if

necessary, without advance notice, so long as notice is given as soon as possible

thereafier. To effectuate any such cure, the Non-Defaulting Party shall have the right to

enter upon the Tract of the Defaulting Party (but not into any building) to perform any

necessary work or furnish any necessary materials or services to cure the default of the

Defaulting Party. Each Party shall be responsible for the default of its Occupants and

Permittees. In the event any Non-Defaulting Party shall cure a default, the Defaulting

Party shall reimburse the Non-Defaulting Party for all costs and expenses incurred in

connection with such curative action, plus interest as provided herein, within ten (10)

days of receipt of demand, together with reasonable documentation suppofling the

expenditures made.

(C) No waiver by any Party of any default under this Declaration shall be
effective or binding on such Party unless made in writing by such Party and no such

waiver shall be implied from any omission by a Party to take action in respect to such

default. No express written waiver of any default shall affect any other default or cover

any other pen'od of time other than any default or period of time specified in such express

waiver. One or more written waivers or any default under any provision of this

Declaration shall not be deemed to be a waiver of any subsequent default in the

performance or the same provision or any other term or provision contained in this

Declaration.

(D) Each Non-Defaulting Party shall have the right to prosecute any
proceedings at law or in equity against any Defaulting Party hereto, or any other Person,

violating or attempting to violate or defaulting upon any of the provisions contained in

this Declaration, and to recover damages for any such violation or default. Such

proceeding shall include the right to restrain by injunction any violation or threatened

violation by another of any of the terms, covenants, or conditions of this Declaration, or

to obtain a decree to compel performance of any such terms, covenants, or conditions, it

being agreed that the remedy at law for a breach of any such term, covenant, or condition

(except those, if any, requiring the payment of a liquidated sum) is not adequate. A11 of

the remedies permitted or available to a Party under this Declaration or at law or in equity
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shall be cumulative and not alternative, and invocation of any such right or remedy shall

not constltute a waiver or election of remedies with respect to any other permitted or

available right or remedy.

(E) Any Mortgagee shall have the right (within the time period set out for

curing a default) to cure any default by the owner of the Tract subject to its Mortgage.

9.2 Interest. Any time a Party shall not pay any sum payable hereunder to another

within five (5) days of the due date, such delinquent Party shall pay interest on such amount from

the due date to and including the date such payment is received by the Person entitled thereto, at

the lesser of:

(A) The highest rate permitted by law to be paid on such type of obligation by
the Person obligated to make such payment or the Person to whom such payment is due;

or

(B) the Default Intemst Rate.

9.3 Estoppel Certificate. Upon the request of a Party or a Party’s Mortgagee, the

Developer or the Association Board shall prepare and deliver a certificate (the “Estoppel

Certificate”) that certifies the amount of unpaid Assessments, if any, applicable to the Tract

owned by such Party, the next date on which Assessments are payable and the amount of

Asswsments that are payable on such date, whether the Association Board has notified the owner

of such Tract of any violations of the provisions of this Declaration with respect to such Tract,

and, if so, the steps, if any, taken by such owner to address and remedy such violations, and

whether the ARB (or Developer acting as the ARB) has approved the Plans for the

Improvements on that Party’s Tract.

Such statement shall act as a waiver of any claim by the Association (or the Developer

prior to the establishment of the Association) to the extent such claim is based upon facts

contrary to those asserted in the statement and to the extent the claim is asserted against a bona

fide encumbranccr or purchaser for value without knowledge of facts to the contrary of those

contained in the statement, and who has acted in reasonable reliance upon the statement. The

issuance of an cstoppel certificate shall in no event subject the Person fumishing it to any

liability for the negligent or inadvertent failure of such Person to disclose correct and relevant

information.

9.4 Notices. Any notice or demand required or permitted to be given by or to any of

the parties hereto and every alleged breach of any Party shall be made in writing and shall be

deemed to have been given or delivered, as the case may be, when delivered by: (a) hand

delivery; (b) facsimile; (c) express overnight delivery service; or (d) certified or registered mail,

return receipt requested, and shall be deemed to have been delivered upon: (i) receipt, if hand

delivered or faxed; (ii) the next business day, if delivered by express overnight delivery service;

or (iii) the third business day following the first attempted delivery of such notice with the

United States Postal Service, if sent by certified or registered mail, return receipt requested.

Notices shall be provided to Developer as specified below:

9040 Wilkinson, LLC
c/o Scannell Properties
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800 E. 96““ Street, Suite 175

Indianapolis, Indiana 46240
Attn: General Counsel

Any notice from any Party to any other Party may be g‘ven in the manner contemplated
above to any address that such Party reasonably believes to be the respective Party’s addrass for

legal notices, including, without limitation, the addrws of any registered agent, or the addrms for

any Party specifically contained herein. Upon at least ten (10) days prior written notice, each

Party shall have the n'ght to change its address to any other address within the United States of

Amenica.

9.5 Aggroval Rights.

(A) Nothing contained in this Declaration shall limit the right of a Party to

exercise its business judgment, or act, in a subjective manner, with respect to any matter

as to which it has specifically been gamed such right, or the right to act in its sole

discretion or sole judgnent whether “objectively” reasonable under the circumstances,

and any such exercise shall not be deemed inconsistent with any covenant of good faith

and fair dealing otherwise implied by law to be part of this Declaration; and this

Declaration sets forth all terms, covenants, conditions and standards pursuant to which

the obligations of the Partias are to be judged and their perfonnance measured.

(B) Unlws provision is made for a specific time period, each msponse to a

rcquxt for an approval or consent shall be given by the Pemon to whom directed within

thirty (30) days of receipt. Each disapproval shall be in writing and, subject to (A) above,

the reasons shall be clearly stated. If a response is not gven within the required time

period, the requested Pmty shall be deemed to have given its approval.

9.6 Condemnation. In the event any portion of the Park shall be condemned, the

award shall be paid to the Party owning the land or the improvement taken, except that (i) if the

taking includes improvements belonging to more than one Party, such as Utility Lines or sigls,

the portion of the award allocable thereto shall be used to relocate, replace or restore such jointly

owned improvements to a useful condition, and (ii) if the taking includes easement rights which

are intended to extend beyond the term of this Declaration, the portion of the award allocable to

each such easement right shall be paid to the rwpective grantee thereof. In addition to the

foregoing, if a separate claim can be filed for the taking of any other property interest existing

pursuant to this Declaration which does not reduce or diminish the amount paid to the Party

owning the land or the improvement taken, then the owner of such other property interest shall

have the right to seek an award for the taking thereof. Notwithstanding anything contained

herein to the contrary, in the event any portion of the Common Area shall be condemned, the

award shall be paid solely to the Developer and it shall be obligated to repair and metore such

Common Area within a reasonable period of time after receipt of the condemnation award to the

condition, as close as possible, to the condition that existed prior to the taking.

9.7 Binding Effect. The terms of this Declaration and all easements gamed
hereunder shall constitute covenants running with the land and shall bind the land and inure to .

the benefit of and be binding upon the signatories hereto and their resPective successors and
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assigls. This Declaration is not intended to supersede, modify, amend, or otherwise change the

provisions of any prior instrument afl‘ecting the land burdened hereby.

9.8 Park Modifications. Developer shall have the sole right to alter, enlarge,

diminish, relocate or modify the Park areas based upon the further subdivision and development
of the Tracts in the Park so long as such alteration, enlargement, relocation or modification shall

not cause a material adverse effect upon the use of any existing Tract. In such event, this

Declaration shall continue in full efi‘ect upon each Tract, and any calculations or fonnulas

provided for herein which are based upon the size of a Tract shall be adjusted accordingly.

9.9 Construction and Intemretation.

(A) This Declaration and the Exhibits hereto contain a1] the representations

and the entire ageement between the Parties with respect to the subject matter hereof.

Any prior negotiations, correspondence, memoranda or ageemcnts are superseded in

total by this Declaration and Exhibits hereto. The provisions of this Declaration and the

Exhibits hereto shall be construed as a whole according to their common meaning and not

strictly for or against any Pany.

(B) Whenever required by the context of this Declaration,-(i) the singular shall

include the plural, and vice versa, and the masculine shall include the feminine and neuter

genders, and vice versa and (ii) use of the words “including”, “such as”, or words of

similar import, when following any general term, statement or matter shall not be

construed to limit such statement, term or matter to specific items, whether or not

language of non-limitation, such as “without limitation”, or “but not limited to”, are used

with reference thereto, but rather shall be deemed to refer to all other items or matters

that could reasonably fall within the broadest scope of such statement, terms or matter.

(C) The captions preceding the text of each article and section are included

only for convenience of reference. Captions shall be disregarded in the construction and

interpretation of this Declaration. Capitalized terms are also selected only for

convenience of reference and do not necessarily have any connection to the meaning that

might otherwise be attached to such term in a context outside of this Declaration.

(D) lnvalidation of any of the provisions contained in this Declaration, or of

the application thereof to any person by judgnent or court order shall in no way afi‘ect

any of the other provisions hereof or the application thereof to any other person and the

same shall remain in full force and effect.

(E) This Declaration may be amended by, and only by, a written agreement

which has received the approval of the Approving Parties and shall be effective only

when recorded in the official records of the Mecklenburg County, Nonh Carolina

Reg'ster of Deeds’ Office; provided, however, that no such amendment shall impose any

materially greater obligation, or materially impair any n'ght of, a Party or its Tract

without the consent of such Patty. No consent to the amendment of this Declaration shall

ever be required of any Occupant or Person other than the Parties, nor shall any Occupant

or Person other than the Parties have any right to enforce any of the provisions hereof,

unless the Party having the right to enforce any of the provisions hereof shall have
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assigled such right of enforcement to such Occupant or Person, and evidence of such

assignment shall have been delivered to the Person against whom such enforcement is

prosecuted. Each Party may consider, approve or disapprove any proposed amendment
to this Declaration in its sole and absolute discretion without regard to reasonableness or

timeliness.

(F) This Declaration may be executed in several counterparts, each of which
shall be deemed an original. The siglatures to this Declaration may be executed and

notan'zed on separate pages, and when attached to this Declaration shall constitute one

complete document.

9.10 Negation of Partnership. None of the terms or provisions of this Declaration

shall be deemed to create a partnership between or among the Parties in their respective

businesses or otherwise, nor shall it cause them to be considered joint vcnturers or members of

any joint enterprise. Each Party shall be considered a separate owner, and no Party shall have

the right to act as an agent for another Party, unless expressly authon'zed to do so herein or by
separate written instrument signed by the Party to be charged.

9.11 Not a Public Dedication. Nothing herein contained shall be deemed to be a gfi
or dedication of any portion of the Park or of any Tract 0r portion thereof to the general public,

or for any public use or purpose whatsoever. Except as herein specifically provided, no right,

privilegw or immunities of any Party hereto shall inure to the benefit of any third-party Person,

nor shall any third-party Person be deemed to be a beneficiary of any of the provisions contained

herein.

9.12 Excusable Delays. Whenever perfonnance is required of any Person hereunder,

such Person shall use all due diligence to perform and take all necessary measures in good faith

to perform; provided, however, that if completion of perfonnance shall be delayed at any time by
reason of acts of God, adverse or inclement weather, war, civil commotion, riots, strikes,

picketing or other labor disputes, unavailability of labor or materials, damage to work in progess

by reason of fire or other casualty, or any cause beyond the reasonable control of such Person,

then the time for perfonnance as herein specified shall be appropriately extended by the amount

of the delay actually so caused. The provisions of this Section shall not operate to excuse any

Person fi'om the prompt payment of any monies required by this Declaration.

9.13 Mitigation of Damages. In all situations arising out-‘of this Declaration, all

Parties shall attempt to avoid and mitigate the damages resulting from the conduct of any other

Party. Each Party hereto shall take all reasonable measures to effectuate the provisions of this

Declaration.

9.14 Declaration Shall Continue Notwithstanding Breach. It is expressly agreed

that no breach of this Declaration shall (i) entitle any Party to cancel, rescind, or otherwise

terminate this Declaration, or (ii) defeat or render invalid the lien of any mortgage or deed of

trust or the leasehold interest of any lease made in good faith and for value as to any part of the

Park. However, such limitation shall not afl‘ect in any manner any other rights or remedies

which a Party may have hereunder by reason of any such breach.

9.15 Time. Time is of the essence of this Declaration.
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9.16 No Waiver. The failure of any-Party to insist upon strict performance of any of
the terms covenants of conditions hereof shall not be deemed a waiver of any rights or remedies

which that Party may have hereunder, at law or in equity and shall not be deemed a waiver of

any subsequent breach or default in any of such terms, covenants or conditions.

9.17 Assimment of Develoger’s Rights and Duties. Any and all of the rights,

powers and reservations of Developer herein contained may be assigned by Deve10per from time

to time, in its discretion, to any Person (including, without limitation, the Association) who will

assume the duties of Deve10per pertaining to the particular rights, powers and reservations

assigned; provided, however, that the rights, powers and reservations of Developer herein

contained may only be transferred (i) in whole, and not in part, and therefore may only be
exercised by one Person, and (ii) lo a Person that holds title to some portion of the Property

unless such assignment is to the Association. Upon such assignnent, any such Person assuming
such duties (and its heirs, successors and assigns) shall have, to the extent of such assignment,

the same rights and powers and shall be subject to the same obligations and duties as are given to

and assumed by Developer in this Declaration. Any assignment made under this Section shall be
in recordable form and shall be recorded in the real estate records of Mecklenburg County, North

Carolina. Notwithstanding any provision of this Declaration to the contrary, Developer may, at

any time and from time to time without the consent of the Patties, temporarily or permanently

relieve itself of all or a portion of its rights and obligations under this Declaration by filing in the

real estate records of the County in which the Development is located a notice stating that

Developer has surrendered the rights and obligations specified therein.

9.18 Limitation of Liabilig. ‘Except as specifically provided below, there shall be

absolutely no persona] liability of persons, firms, corporations or entities who constitute a Party

hereto, including, but not limited to, ofliccrs, directOrs, members, managers, employees or agents

of a party hereto with respect to any of the terms, covenants, conditions, and provisions of this

Declaration. In the event of default by a Defaulting Party hereunder (as defined in Section 9. 1)

any Non-Defaulting Patty (as defined in Section 9.] hereof) who seeks recovery from a

Defaulting Party hereto shall look solely to the interest of such Defaulting Party, its successors

and assigls, in the Defaulting Patty’s Tract for the satisfaction of each and every remedy of the

Non-Defaulting Party; provided, however, the foregoing shall not in any way impair, limit or

prejudice the right of any Patty:

(A) to pursue equitable relief in connection with any term, covenants or

condition of this Declaration, including a proceeding for temporary restraining order,

preliminary injunction, permanent injunction or specific performance; and

(B) to recover fiom another Party (or its guarantor) all lossw suffered,

liabilities incurred or costs imposed arising out of or in connection with, or on account of,

such Party (or its guarantor) not funding its self-insurance obligations which were

assumed pursuant to 5.4 above.

ARTICLE X
TERM

This Declaration shall be effective as of the date first above written and shall continue in

full force and effect until 11:59 pm. on December 31, 2046, and then shall automatically extend
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for five (5) year increments, unless the Approving Parties elect in a written and recorded

instrument to terminate this Declaration within sixty (60) days of such automatic extension;

provided, however, that the easements referred to in Article II hereof which are specified as

being perpetual or as continuing beyond the term of this Declaration shall continue in force and

effect as provided therein. Upon termination of this Declaration, all rights and privileges derived

from and all duties and obligations created and imposed by the provisions of this Declaratiou,

except as relates to the easements mentioned above, shall terminate and have no further force or

effect; provided, however, that the termination of this Declaration shall not limit or affect any
remedy at law or in equity that a Party may have against any other Party with Impact to any
liability or obligation arising or to be performed under this Declaration prior to the date of such

tennination.

_ART1CLE x1
RIGHTS RESERVED To MORTGAGEES

11.1 General Provisions. This Anicle XI mtablishes certain standards and covenants

for the benefit of Mortgagees. In the event of any conflict between the provisions of the

Declaration and the provisions of this Anicle XI, the provisions of this Article XI shall control.

11.2 Percentage of Mortgagees. Wherever in this Declaration the approval or consent

of a specified percentage of Mortgagees is required, it shall mean the approval or consent of

Mortgagees holding Mortgages on Tracts which have allocated to them that specified percentage

of votes in the Association as compared to the total votes in the Association allocated to all

, Tracts then subject to Mortgages held by Mortgagew.

11.3. Rights of Mor_tgagees to Examine Books and Records. Any Mortgagée shall

have the right to examine, during normal businws hours and upon reasonable notice, the books

and records of the Association, and the financial statements of the Association, and to be

furnished, upon written request, at least one copy of the annual management—prepared financial

statement and report of the Association, such financial statement and report to be fiJmished

within one hundred twenty (120) days following the end of each fiscal year (folloWing the first

fill] fiscal year).

11.4 Mortgageé’s Rights to Notice. Any Mortgagee shall have the right to receive

fiom the Association prompt written notice of the following:

(A) Default under any of the terms and provisions of this Declaration by any

owner owning a Tract encumbered by a Mortgage held, insured, or guaranteed by such

party, which default remains uncured for a period of sixty (60) days.

(B) Any loss or damage to or condemnation or taking of the Common Area

Improvements or Common Utility Facilitim.

(C) Any lapse, cancellation, or material modification of any insurance policy

or fidelity bond maintained by the AssociatiOn.

(D) Any preposed action by the Association, the Developer, or the Parties,

which under the terms of this Declaration requims the consent of all or any portion of the

Mortgagm.
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The failure of any Mortgagee to respond within thirty (30) days to any written request of

the Developer or Association Board, sent by registered or certified mail, return receipt requwted,

or by a recognized carrier of overnight delivery for approval of or consent to an amendment to

this Declaration or wherever any other Mortgagee approval or consent is required hereunder,

shall constitute an implied approval by that Mortgagee of the proposed addition or amendment.

11.5 Consent and Notice Rguired. Notwithstanding any other provision of this

Declaration, no amendment of any material provision of this Declaration described in this Section

11.5 shall be effective without notice to all Mortgagees, as required by Section 11.4, and the

approval of at least fifiy-one percent (5 1%) of the Morlgagees. A change to any of the following

items will be considered material:

(A) Any alteration, modification, or removal of Pauott Drive as shown on the

Plat or any alteration, modification, amendment or termination of the access easement for

Parrott Drive;

(B) Any termination of this Declaration; and

(C) . Any provision that expressly benefits the Mortgagees.

11.6 Enforcement. The provisions of this Article XI are for the benefit of all

Mortgagees and their successors, and may be enforced by any ofthem by any available means.

[Remainder ofpage intentionally left blank; signature pages follow]
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IN WITNESS WHEREOF, Developer has caused this Declaration of
‘

Easements,

Covenants, and Restrictions for Wilkinson Commerce Park to be executed effective as of the day
and year first above written.

“Developer”

9040 WILKINSON, LLC,
an Indiana limited liability company

By: %(&L__a
J es C. Carli o, Manager
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STATE OF INDIANA )

) SS:

COUNTY OF HAMILTON )

BEFORE ME, a Notary Public in and for said County and State personally appeared the

above named 9040 WILKSON, LLC, an Indiana limited liability company, by Jamm C. Carlino,

in his capacity as the Manager, and who acknowledged that he did sign the foregoing instrument

for and on behalf of said limited liability company and that the same is the fi'ee act and deed of

said limited liability company and his flee act and deed individually and as such manager.

1N TESTIMONY EREOF, I have hereunto set my hand and official seal at

Indianapolis, Indiana this day ofNovember, 201 6.

a ARY PUBLIC
ommission Expires: ”52/2/6

JOY R. JACKSON
Hamilton County

My Commission Emires
Novembet 23, 2016
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EXHIBIT A
Legal Description of Developer Property

That ccmin Inc! ot parcel of land situated, lying and being in (he City of Charlotte,

Mecklenhurg County. North Carolina and being described as folio»:

Commenting at NGS Monument “ME 27" having Noah Catalina Odd Coordinam of North:

$47,943.42 and East 1.401.376.” Noah 64°01‘31" West a mound dimncc of 2,396.8? co an

existing iron rod; thence South 81°15‘05" Wat a distance of4l0.88' to a new iron md bring on
the nonhem right of way of Wiikinson Bouievard. said point befing the point of BEGINNING,
thence with the northern right ofway of Wilkinson Bontcvmd Ihe foflowing two (2) courses and
distances: I) South 85°29‘10' Wm a distance of 242.I5‘ (o a new iron tod; 2) South 81°58'l7'

West a dim of 462.09 to an existing iron md being the soumcnsmn comet of the pmperly

now or former); of AREC l9. LLC as recorded in Deed Book 28773. Page 235 in the .

Mecklenburg Coutuy Registry; thence along the boundary ofthc propcny now or fomefly of
AREC I9. LLC the following four (4) courses and distances: l) North 02°03'26" Wat a

distance of 280.28‘ mm aisfmg iron rod; 2) North 87‘56‘44“ Ens a distance of 241.05' to an

exiaing imn rod; 3) Noah 02°03'l6" Wen a dim of 649.8? to n new im rod; 4) Somh
87°48'47“ Wm a diam of $38.79 to an cxisfing imn pipe being an «stem comer of the

pmpcm' mw ct formerly ofCK Cato Industrial ill, LLC asdesctibed in Deed Book 2197a, Page
222; lhcncc with thc eastern I'm: ofllle property now or fomefly ofCK Cato Industrial #1, LIE
Noah 21°56‘01" Ext a distance of I340.” to a point in the oentctline ofa creel: being on the

southern line of the propefly now or formcdy ol' 1327 Mint Street Holding Company, LIL as

desctihed in Deed Book 28153, Page 552; thence with the medinc of the creek the following

twenty five (2S) counts and disunccs: i) South 77°07’20“ East a didanoc of UT to a

compmcd point; 2) Noah 60‘50'2)‘ East a distance of 34.95‘ ta n eompuwd point; 3) South
81°35'40‘ East a distance of I |.65' to a computed poinl; 4) North 57°24‘50“ East a distance of
29.58' to a command point; 5) North 85°38‘15" East a distance of l1.95' to a computed point: 6)
Noah 29°55'4l“ East a distance of 26.66' lo a computed point; 7) South 81°I4'58' East a
distance of 13.91' Io a computcd point; 8) South 07°47'3l" 133$ a distance of 40.63' to a

computed point; 9) North 85°55'l5" East a distance of 60.4? co a comma! point; IO) South
89°03'4I

"
East a distance of 38.65' to a computed point; ll) North 82°39'49“ Em a distance of

40.75' to a computed point; 12) South 59°28'45“ East a distance «28.99 to a computed point;

13) Noah 59°32’53“ [East a distance of 4832‘ to a computed point: l4) South 47°25‘30“ East a
distance of 30.57' to o compmcd point; 15) South 83'4518" Em a distance of 23.3? Io a

Wed poim; 16) South 62°I4’lc“ East a distance of 30.97 to a computed point; I7) North
35°52'13” East n distance of 3530‘ m a computed point; l8) South 15°32’26“ East a distmoe of
38.89 to a computed point: l9) Noah 62°16‘35“ Ens: a distance of 13.25' to a compulcd point;

20) South 55°21'33'1319 a dim of 34.33' to a cmnputed point; 2|) South 88°20‘02" East a
distance of 36.63' to a computed point; 22) Noah 64°53'52” East a distance of 4157' to a

computed poim; 23) Noah 74°03’05“ East a distance of 3328' lo a computed point: 24) South
83°31'07” £33! a difluncc of [698' to a computed point; 25) Noah 54°25'10“ East a distance of
5.77‘ 1o a computed point being on tho mhwcstcrly line of the propety now 0t fomcrly of
Kahah Inwslors, LLC ns described in Deed Book 8920. Page 248; thence with the southwesterly

line of the property now or formerly of Kahata lmaors, LLC Somh 47°52'00” Eas‘ a Gimme
of 495.27‘ to a new imn tad being the mnhwcstcm come: of the property now or fomcfly of
Danie! H. Porter asdcsctibed in Deed Book 17823. Page 876; "tenet with she wenun line ofthe

propcny now or formerly of Danie) l-L Porter South 17°41‘00” Wes: a fism of 620.75' lo an

existing iron pipe being ‘hc northwcsm comer oflhc pmpcny now or formerly of Phillip Neal

Sparrow as descn‘bcd in Deed Book 5046, Page 94$; thence with nhc “cam line orthe property

now or foxmctly of Phillip Neal Smow and confirming with the western [inc of the ptopcfly
now o: fotmctly of Piedmont Natural Cm as described in Deed Book 4563, Page 7|7 South
38°53'00“ West a distance of 707.37‘ to n new iron rod being the nonhwcflem comet of the

ptopeny now or formefly of Louis G. Raymond as described in Deed Book S338. Page 6w;
lheme him the mm line ofthc propcny now or formerly of Louis 6. Raymond ‘hc foflowing
Mo (2) courses and distances: l) South 18‘58'19' West a dimncc of 105.44‘ to a new iron rod:

2) Soul]! 183413" West a distance of427.52‘ to the point of RDGINNING having an am of

2.01 3.5m squmc feet or 46.2240 acms of land. as shown on a survey prepared by R3. Phat: &
Aggiaes. RA. dated May l, 20l5, {m mvised May 5, 201$ (File No. W-39S7A, Job No.
83] ).
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EXHIBIT B
Initial Plat
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The map above is not a certified survey and has not been reviewed by a local government agency for

compliance with any applicable land development regulations.



EXHIBIT C

Development Guidelines

DESIGN REQUIREMENTS:

l.

5.

Exterior materials and colors should be aesthetically pleasing, of a high quality and
compatible with material and colors of nearby structures.

Buildings with Highway 169 fiontage shall be held to a higher desig1 standard by way
of additional building and/or site enhancements that increase the quality of the

development beyond the requirements for the interior buildings in the business park. By
way of example, this may include, but not be limited to the following:
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Horizontal articulationto provide depth and variations in the building footprint

Vertical alticulation to break up long, continuous planw
Enhanced scale through differentiating reveal patterns or other methods
Metal canopies or sunshades (above at least 50% of the window openings)

Increased glazing and/or tinted glass (1 5% coverage spread across the front of the

building)

Framing of building entrances by changing materials from the primary facade

material

Recessed entrances or similar features that will create a shade effect

Site lighting and landscaping treatments that exceed code standards

Entrance plazas, employee patios, or similar site features to enhance the image of
the property where appropriate

Building exteriors must have at least two dificrent building materials in addition to

glazing.

Building exterior materials shall be painted, stained, integrally colored, factory

finished, or otherwise suitably Heated. Material may include:
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Split face concrete masonry units (CMU)
Factory glazed concrete masonry units (CMU)
Face brick

Stone veneer

Architectural form liner

Insulated glazing and framing systems

Architectural pre-cast concrete

Painted 0r stained site-cast concrete

Architectuxal concrete

EIFS (as secondary material or accent only)

Architectural metal (as building accent only)

Exterior walls shall not be raked or aggregate design without prior approval.



10.

ll.

12.
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Paint or other covering materials shall be durable materials that minimize streaking or

fading and shall be maintained as needed to meet their orig'nal intent.

All roofiop equipment shall be screened from public view.

Desigx shall mitigate the public view of loading docks, outdoor storage areas, trash

areas, and other elements that negatively impact the aesthetics of the business park.

Truck couns must be screened fi'om public roads.

Pole lighting shall be limited to 25 feet, including the pole and the base height.

Perimeter landscaping and green spaces for each lot shall be irrigated and maintained to

provide a visually cohesive open space system throughout the business park.

Low water use and water conservation concepts arc encouraged. Plant selection should

be commensurate with the native sandy soils.

Design shall encourage the use of the Three Rivers Park District Reg'onal Trail, located

immediately south of the business park, through interconnected sidewalks and bicycle

racks near building enuanow. Building sidewalks shall be connected to adjacent

sidewalks located in the public right-of-way and trail systems within the business park.


